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POWER OF NATIONAL BANKING ASSOCIATIONS TO ESTAB- 
LISH OFFICES. 


National banking associations have the power to open and operate 
offices at places other than their banking houses, within the place 
specified in their organization certificate, for the performance of 
such routine services as the receipt of deposits and the cashing of 
checks for their customers. 

National banking associations have no authority to open offices for 
the purpose of receiving deposits, paying checks, etc., outside of 
the limits of the city or place designated in the organization cer- 
tificate as the place of its operations of discount and deposit. 

DEPARTMENT OF JUSTICE, 


October 3, 1923. 


Smr: I have your letter of August 30, 1923, requesting 
my opinion on the power of national banking associations 
to open and operate offices at places other than their bank- 
ing houses for the performance of such routine services 
as the receipt of deposits and cashing of checks for their 
customers. You request to be advised whether: 

“(1) Assuming that a national banking association is 
without power to establish and maintain a branch bank for 
carrying on a general banking business, has it the cor- 
porate power to open and operate an office or offices at a 
place or places other than its banking house, for the per- 
formance of such routine services as the collection of de- 
posits and cashing of checks for its customers? 

“(2) If a national banking association has the corporate 
power to open and operate such an office or offices, must they 
be located within the city hmits of the place designated in 
the organization certificate of the association as the place 
where its operations of discount and deposit would be car- 
ried on?” 
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2 National Banking Associations. 


The statutes relating to national banking associations, so 
far as they are material to our present inquiry, are sections 
5133, 5134 (par. 2), 51386 (par. 6 and 7), and 5190, R. S. 
The material parts of said statutes read as follows: 

“ Sec. 5133. Associations for carrying on the business of 
banking under this Title may be formed by any number of 
natural persons, not less in any case than five. They shall 
enter into articles of association, which shall specify in 
general terms the object for which the association is formed. 
and may contain any other provisions, not inconsistent with 
law, which the association may see fit to adopt for the 


regulation of its business and the conduct of its affairs. 
* * * am * 


“Src. 5134. The persons uniting to form such an asso 
ciation shall, under their hands, make an organization cer- 


tificate, which shall specifically state: 
* * * ae % 


“ Second. The place where its operation of discount and 
deposit are to be carried on, designating the State, Terri- 
tory, or district, and the particular county and city, town, 
or village. 

“Sec. 5136. Upon duly making and filing articles of as- 
sociation and an organization certificate, the association shall 
become, as from the date of the execution of its organization 
certificate, a body corporate, and as such, and in the name 
designated in the organization certificate, it shall have 


power— 
* * * * * 


“ Sixth. To prescribe, by its board of directors, by-laws 
not inconsistent with law, regulating the manner in which 
its stock shall be transferred, its directors elected or ap- 
pointed, its officers appointed, its property transferred, its 
general business conducted, and the privileges granted to it 
by law exercised and enjoyed. , 

“ Seventh. To exercise by its board of directors, or duly 
authorized officers or agents, subject to law, all such inci- 
dental powers as shall be necessary to carry on the business 
of banking; by discounting and negotiating promissory 
notes, drafts, bills of exchange, and other evidences of debt; 
by receiving deposits; by buying and selling exchange, coin, 
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and bullion; by loaning money on personal security; and 
by obtaining, issuing, and circulating notes according to 
the provisions of this Title. 

“ Sec. 5190. The usual business of such national banking 
associations shall be transacted at an office or banking house 
located in the place specified in its organization certificate.” 

The provisions of section 5190, R. S., as to the place at 
which the usual business of the bank shall be transacted re- 
fers to the city or town in which the bank is located and 
not the particular place within the city. McCormick v. 
Market Nat'l Bank, 165 U. S. 588, 549. 

National banks have only those powers specified in the 
National Banking Acts, and such other powers as are neces- 
sarily incidental thereto. AfcBoyle v. Union Nat'l Bank, 122 
Pac. 458; First Nat'l Bank v. Nat'l Exchange Bank, 92 U.S. 
122, 127; Logan Co. Nat'l Bank v. Townsend, 1389 U. S. 67, 
13; Bullard v. Bank, 18 Wall. 589, 593. 

In Bullard v. Bank, supra, the Supreme Court said: 

“The extent of the powers of national banking associa- 
tions is to be measured by the Act of Congress under which 
such associations are organized.” 

In Logan Co. Nat’l Bank v. Townsend, supra, the court 
said: 

“Tt is undoubtedly true, as contended by the defendant, 
that the National Banking Act is an enabling act for all 
associations organized under it, and that a national bank 
can not rightfully exercise any powers except those ex- 
pressly granted by that act, or such incidental powers as 
are necessary to carry on the business of banking for which 
it was established.” | 

It is to be observed that section 5190, R. S., relates to the 
“usual business” which, in my opinion, is to be construed 
the general banking business usually conducted by national 
banks. There is no statutory requirement that all the busi- 
ness of a national bank shall be transacted at the general 
office or banking house of the association. 

In my opinion, a national banking association may estab- 
lish in the city or place designated in its certificate of organi- 
zation an office or offices for the transaction of business of a 
routine character, which does not require the exercise of dis- 
cretion, and which may be legally transacted by the bank 
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itself. It may not, however, establish a branch bank to do 
a general banking business such as is usually done by na- 
tional banks. The establishment of such a branch would be 
illegal, and subject the offending bank to the forfeiture of 
its charter. 29 Op. 81. | 

It seems to be the intent of the National Banking Act that 
the business of banking ordinarily transacted by a national 
banking association shall be performed in the city or place 
designated in its organization certificate. . 

It has been held that a national bank can not make a 
valid contract for the cashing of checks upon it, at a differ- 
ent place from that of its residence, through the agency of 
another bank. Armstrong v. Second Nat'l Bank, 38 Fed. 
883, 886. | 

While national banking associations may exercise all the 
powers expressly given them by the statute, and such ad- 
ditional powers as may be necessary to carry on the busi- 
ness of banking, the manner in which the powers may be 
exercised are subject to the supervision of the Comptroller 
of the Currency. Should the comptroller, in the exercise 
of his supervisory powers over national banks, ascertain 
that the directors or officers have knowingly violated, or are 
violating the national banking laws, he may proceed against 
such association, its officers, and directors as provided by 
section 5239, R. S., which reads as follows: 

“ Tf the directors of any national banking association shall 
knowingly violate, or knowingly permit any of the officers, 
agents, or servants of the association to violate any of the 
provisions of this Title, all the rights, privileges, and 
franchises of the association shall be thereby forfeited. 
Such violation shall, however, be determined and adjudged 
by a proper circuit, district, or territorial court of the 
United States, in a suit brought for that purpose by the- 
Comptroller of the Currency, in his own name, before the 
association shall be declared dissolved. And in cases of 
such violation, every director who participated in or as- 
sented to the same shall be held lable in his personal and 
individual capacity for all damages which the association, 
its shareholders, or any other person, shall have sustained 
in consequence of such violation.” 
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Answering your specific questions I have the honor to 
advise you as follows: 

First. National banking associations have the power to 
open and operate offices at places other than their bank- 
ing houses, within the place specified in their organiza- 
tion certificate, for the performance of such routine services 
as the receipt of deposits and the cashing: of checks for 
their customers. 

Second. National banking associations have no authority 
to open offices for the purpose of receiving deposits, pay- 
ing checks, etc., outside of the limits of the city or place 
designated in the organization certificate as the place of 
its operations of discount and deposit. 


Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


SETTLEMENT OF ACCOUNTS OF NAVAL OFFICERS. 


When a judgment of a general court-martial convicting an officer of 
the offense charged hus been approved by the Secretary of the 
Navy notwithstanding a unanimous recommendation for clemency, 
facts stated in such recommendation, even if apparently incon- 
sistent with the judgment, are not to be taken as nullifying the 
judgment or as authorizing a succeeding Secretary to set it aside. 

A certificate by the Secretary of the Navy made under and in com- 
pliance with the Act of July 11, 1919, 41 Stat. 132, stating that a 
loss or deficiency charged against an officer occurred without his 
fault or negligence and while in the line of his duty, is conclusive 
upon the accounting officers of the Treasury, and the Comptroller 
General can not disregard the certificate on the ground that the 
loss or deficiency was shown by the judgment of a court-martial 
regularly approved by the reviewing authority; or on the ground 
that there was no physical loss of funds, but merely an unlawful 
payment. 

Where such a certificate has been made, a subsequent notice from 
the Comptroller General to the Secretary that the loss or de- 
ficiency is still charged against the officer and is due does not 
impose upon the Secretary any duty to notify the sureties on the 
officer’s bond as required by the Act of August 8, 1888, 25 Stat. 387. 

The Act of July 11, 1919, supra, being highly remedial in character, 
construed as retroactive so as to authorize the Secretary to make 
a binding certificate in respect to a balance long previously charged 
against an officer, although such charge, by the law then in force, 
was made “ final and conclusive upon the executive branch of the 
Government.” (Act of July 31, 1894, 28 Stat. 162, 207.) 


6 Settlement of Accounts of Nawal Officers. 


DEPARTMENT OF JUSTICE, 
October 6, 1923. 

Sir: I have the honor to respond to your request of 
March 26th for my opinion upon certain questions arising 
out of a deficiency of $12,879.98, found by the Comptroller 
General to exist in the accounts of Theodore F. Howe, 
Chief Pay Clerk, United States Navy. 

The facts as shown by your letter were substantially as 
follows: 

In April, 1920, Howe was tried and convicted by a general 
court-martial under specifications which charged him, in 
substance, with failing to safely keep public funds, and with 
embezzling the same. But all the members of the said court 
signed the following recommendation to clemency: 

“In consideration of the long service of the accused, his 
spotless record, his excellent reputation for honesty and 
integrity, the absence of any testimony indicating that he 
converted these funds to his own use or profited by them in 
any way; or that he was careless or negligent in handling 
government funds; and the probability as shown by the 
evidence that these funds were taken by parties other than 
the accused, we unanimously recommend Lieutenant (T), 
Theodore F. Howe, U. S. Navy, to the clemency of the re- 
viewing authority.” 

Notwithstanding this recommendation, the judgment of 
guilt was approved by the then Acting Secretary = the 
Navy, but he reduced the sentence. 

On February 28, 1922, your Assistant Secretary sent the 
following somuinaniontion to the General Accounting Office, 
Navy Department Division: 

“T certify that the loss or deficiency below mentioned 
occurred without fault or negligence on the part of the 
officer concerned and that this officer was in the line of his 
duty when such loss or deficiency occurred. In view of such 
facts, and of the authority in me vested by the Act of July 
11, 1919, I request that the nee credit be made in the 
accounts of this office: 

“Chief Pay Clerk Theodore F. Howe (SC) USN, 
representing the loss of funds while this officer per- 
formed duty on the Rochester and suspended on cer- 
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tificate 18356-D, Supplementary to Certificate 17038--D, 
$12,879.98.” 

On March 23, 1922, the Comptroller General ruled that— 
“under the facts the certificate of the Secretary of the Navy 
under date of February 28, 1922, was not authorized by the 
Act of July 11, 1919, and does not authorize the accounting 
officers to pass credit to Lieutenant Howe for the amount 
of $12,879.98 concerned.” 


# * * # * ee « 


“Tt 1s unnecessary to comment on the fact that the officer 
was found guilty of the crime of embezzlement, and yet not- 
withstanding the court in its recommendation for mercy 
stated that he had not converted the funds to his own use 
or profited thereby, was not careless or negligent, and other 
parties may have taken the funds, the Acting Secretary of 
the Navy on July 12, 1920, approved the proceedings, find- 
ings and sentence, and reduced the sentence as to the loss 
of pay and numbers.” 

“The officer having been found guilty of the crime ot 
embezzlement after trial and the Secretary of the Navy 
having approved the finding, the matter is not one to which 
the Act of 1919 relates and the effect of the court-martial 
finding and approval cannot be set aside by a certificate 
under said statute.” 

Thereafter, and on January 8, 1923, as stated by you— 

“The Comptroller General notified the Secretary of 
the Navy ‘as-provided by the Act of August 8, 1888, 25 
Statute, 387,’ that the final settlement of the accounts of 
Lieutenant Howe ‘shows a balance due the United States 
of $12,879.98; ’ that on November 11, 1922, he was requested 
to deposit the above amount; and ,that ‘to date no deposit 
has been made so far as our records show.’ ” 

The Act of August 8, 1888, supra, so far as pertinent, 
reads as follows: 

“ That hereafter, whenever any deficiency shall be discov- 
ered in the accounts of any official of the United States, or 
of any officer disbursing or chargeable with public money, it 
shall be the duty of the -accounting officers making such 
discovery to at once notify the head of the Department hav- 
ing control over the affairs of said officer of the nature and 
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amount of said deficiency, and it shall be the immediate 
duty of said head of Department to at once notify all ob- 
ligors upon the bond or bonds of such official of the nature 
of such deficiency and the amount thereof. Said notifica- 
tion shall be deemed sufficient if mailed at the post-office 
in the city of Washington, District of Columbia, addressed 
to said sureties respectively, and directed to the respective 
post-offices where said obligors may reside, 1f known; but a 
failure to give or mail such notice shall not discharge the 
surety or sureties. upon such bond.” (25 Stat. 387.) 

There was also in force at that time the following pro- 
vision contained in the Act of July 11, 1919, 41 Stat. 132: 

“The accounting officers of the Treasury shall relieve any 
disbursing officer of the Navy charged with responsibility 
on account of loss or deficiency while in the line of his duty, 
of Government funds, vouchers, records, or papers, in his 
charge, where such loss or deficiency occurred without fault 
or negligence on the part of said officer: Provided, That 
the Secretary of the Navy shall have determined that the 
officer was in the line of his duty, and the loss or deficiency 
occurred without fault or negligence on his part: Provided 
further, That the determination by the Secretary of the 
Navy of the aforesaid questions shall be conclusive upon the 
accounting officers of the Treasury: Provided further, That 
all cases of relief granted under this authority during any 
fiscal year shall be reported in detail to the Congress by the 
Secretary of the Navy.” 

The questions you submit are: 

(1) woes the finding of the general court-martial in the 
case of Lieutenant (T), Theodore F. Howe, Supply Corps, 
U.S. Navy, approved by the Secretary of the Navy as above 
set forth, constitute a valid and final conviction of the 
charge of embezzlement? Or are the statements contained 
in the unanimous recommendation to clemency, above quoted, 
embodied in the record and signed by the members of the 
general court-martial, inconsistent with the said finding 
so far as to render the conviction null and void and to 
authorize the Secretary of the Navy at this time to disap- 
prove and set aside the said finding? 

“(2) If, in answer to the first question, you conclude that 
the finding of the general court-martial in this case constj- 
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tutes a valid and final conviction of the charge of embezzle- 
ment, is such finding a conclusive determination of the fact 
that said Lieutenant Howe was guilty of fault and negli- 
gence resulting in the loss of the funds upon which said 
finding was based ? 

“(3) Is it now the duty of the Secretary of the Navy 
under the act of August 8, 1888, to notify the obligors upon 
the bonds of Lieutenant Howe that a deficiency exists in his 
accounts and the amount thereof as reported by the Comp- 
troller General? or does the certificate, above quoted, signed 
by the Assistant Secretary of the Navy February 28, 1922, 
operate, under the act of July 11, 1919, above quoted, to 
relieve the said Lieutenant Howe of responsibility for the 
loss or deficiency of the Government funds to which it 
refers? ” 

These questions involve dominantly your authority and 
duty under the Acts of 1888 and 1919, supra, and are not 
mere questions of accounting committed to the sole determi- 
nation of the Comptroller General. 30 Op. 376; 33 idem. 
265 and 268. 

Your first question is in the alternative; and, as to the first 
part, must be answered in the affirmative, and, as to the sec- 
ond part in the negative. The facts stated in the recom- 
mendation, if taken as true, would show, I think, that the 
crime of embezzlement had not been committed. But a 
recommendation for clemency is clearly not a part of the 
record of the judgment, but rather the act of the members 
of the court and not the court itself. Rev. Stat. 1624, 
Art. 51; Davis on Military Law, 3d Ed. 156, 157; Winthrop’s 
Military Law and Precedents, 2d Ed. 789; Dudley on Mili- 
tary Law, 2d Ed. 175; Naval Courts and Boards (1923), 
Ch. VII, Instructions for Courts-Martial, sec. 705. It seems 
clear, therefore, that the facts stated in the recommendation 
can not be taken as true as against the findings and judg- 
ment, after the judgment has been approved by the review- 
ing authority. That approval is a judicial act, and you 
would not now be warranted in treating it as a nullity. 
Ex parte Mason, 105 U. S. 698, 697; Dynes v. Hoover, 20 
How. 65, 74, 81, 82; Afullan v. United States, 212 U. S. 
516, 520; Swaim v. United States, 165 U. S. 558, 561, 562; 
Keyes v. United States, 109 U. S. 336, 340; Glasgow v. 


10 Settlement of Accounts of Naval Officers. 


Moyer, 225 U. S. 420, 428, 429; 15 Op. 290, 297; 11 idem 
19, 21; 4 idem 170, 171, and 274, 275. 

In view of the action taken by the Comptroller General, 
your second question does not require a categorical answer. 
Under the facts which you submit the real question here 
involved narrows itself down to the inquiry whether, after 
you have made a certificate under the Act of 1919, the 
Comptroller possesses the lawful authority to go behind the 
‘same and ascertain whether you gave adequate considera- 
tion to certain evidence, viz, a previous conviction by court- 
martial, which evidence, in the judgment of the Comp- 
troller, should have led you to a different conclusion. The 
answer to this question rests upon a correct analysis and 
understanding of the specific provisions of the Act of 1919, 
supra. That statute purports to grant relief to officers of 
the Navy charged with responsibility on account of loss or 
deficiency of funds under two conditions: (1) that such 
loss or deficiency occurred while in the line of duty, and (2) 
occurred without “fault or negligence” on the part of the 
officer. You are constituted the sole tribunal to determine 
these conditions, and the statute specifically provides that 
your determination “shall be conclusive upon the account- 
ing officers of the Treasury,” requiring, however, that you 
report to Congress 1n detail each year “all cases of relief 
granted,” thus establishing a system of your accountability 
to Congress alone for the action taken by you under the 
statute. There is no responsibility imposed upon the Comp- 
troller, and there is cast upon him no duty to see that your 
findings are in accord with the legal principles which ought 
to govern you in reaching your conclusions. If you err or 
if you grant relief where it ought to be withheld, these are 
matters for correction by Congress, not the Comptroller. 
To assert that in a case concededly involving a loss or de- 
ficiency of funds, facts which cause your jurisdiction under 
the statute to attach, that the Comptroller may treat your 
findings as a nullity for the reasons urged by him would 
be to read into the statute a limitation upon your power not 
placed there by the legislature. 

The following quotation from Nishimura Ekiu v. United 
States, 142 U.S. 651, dealing with the finality attaching to 
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the findings of fact by immigration inspectors, is peculiarly 
pertinent here: 

“But, on the other~ hand, the final determination of those 
facts may be entrusted by Congress to executive officers; 
and in such a case, as in all others, in which a statute gives 
a discretionary power to an officer, to be exercised by him 
upon his own opinion of certain facts, he is made the sole 
and exclusive judge of the existence of those facts, and no 
other tribunal, unless expressly authorized by law to do so, 
is at liberty to reexamine or controvert the sufficiency of the 
evidence on which he acted. Afartin v. Mott, 12 Wheat. 19, 
381; Philadelphia & Trenton Railroad v. Stimpson, 14 Pet. 
448, 458; Benson v. McMahon, 127 U.S. 457; In re Oteiza, 
136 U.S. 330.” 

I therefore advise you that under the facts submitted there 
is but one duty confided by the statute to the Comptroller, 
viz., the mandatory one of relieving the officer of the charge 
in his accounts covering the loss here involved. 

In view of the foregoing it necessarily follows that your 
third question requires a negative answer. You are not now 
required to notify the sureties on the bond of Howe under 
the provisions of the Act of 1888, supra, of the loss or de- 
ficiency. 

You also submit for my opinion the case of Commander 
Philip J. Willett, Supply Corps, U.S. Navy. You state: 

“ Certain erroneous payments were made by Commander 
Willett while disbursing officer at the Naval Station, Hawaii, 
during the period March 16, 1914, to August 8, 1914, which 
erroneous payments were disallowed in his accounts by the 
Auditor for the Navy Department April 5, 1916, and the 
disallowance affirmed by the Comptroller of the Treasury 
April 3, 1917. 

“Under date of April 3, 1922, the Assistant Secretary of 
the Navy addressed the following letter to the General 
Accounting Office, Navy Department Division: 

‘“ T certify that the loss or deficiency below mentioned 
occured without fault or negligence on the part of the 
officer concerned and that this officer was in the line of 
his duty when such loss or deficiency occurred. In 
view of such facts, and of the authority in me vested 
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by the Act of July 11, 1919, I request that the following 
credit be made in the accounts of this officer: 

“Lieut. Comdr. Phillip J. Willett (SC) USN., 
$250.00. Suspensions appearing in Certificate 18316—D 
and representing the amounts credited on labor rolls 
during the period March 16, 1914, to August 8, 1914, 
to the account of James K. Mackanni, laborer, payments 
erroneously made to H. Hanakahi, carpenter's helper, 
and others, on account of Mackanni having been fraud- 
ulently carried on the yard rolls during the above 
period.” 

“ July 25, 1922, the Comptroller General notified the Sec- 
retary of the Navy, ‘as provided by the Act of August 8, 
1888, 25 Statute, 387,’ that the final settlement of accounts 
of Lieutenant Commander Willett ‘ shows a balance due the 
United States of $250.00;’ that on June 16, 1922, he was re- 
quested to take steps to close account within the next 30 
days; and that ‘to date he has not complied with our re- 
quest.’ ” 

The Comptroller General in refusing to honor your cer- 
tificate under the Act of 1919, supra, said: 

“In tue present matter there was no loss of funds, no de- 
ficiency in the vouchers, records, or papers. ‘There was 
simply an unlawful payment—such a payment as it is in- 
herently the duty of the accounting officers to act upon. 
A certificate of relief in such a case would operate to destroy 
accounting. 

* * a * * * * 

“In the decision of which reconsideration is requested it 
was held that the quoted provision of Ilnw applied only to 
cases of actual physical loss and afforded no relief what- 
ever to disbursing officers of the Navy from responsibility 
for unlawful payments.” 

Under the foregoing facts you submit to me the follow- 
ing question: 

“Is it the duty of the Secretary of the Navy under the 
Act of August 8, 1888, to notify the obligors upon the bond 
of Commander Willett that a deficiency exists in his ac- 
counts and the amount thereof as reported by the Comptrol- 
ler General? or does the certificate above quoted, signed 
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by the Assistant Secretary of the Navy April 3, 1922, 
operate under the Act of July 11, 1919, hereinbefore quoted, 
to relieve said Commander Willett of responsibility for the 
loss or deficiency of Government funds to which it refers? ” 

I can find no justification for confining the Act of 1919 
to cases of mere “ physical loss” of funds. The words of 
the statute are “ loss or deficiency,” and effect must be given 
to both terms. “Deficiency” is not synonymous with 
“loss”* and is certainly of broader import than “ physical 
loss.” There is nothing in the general scope and purpose 
of the Act to limit its ordinary and natural meaning. De 
Ganay v. Lederer, 250 U. S. 376, 380, 3881. Besides, the 
statute is manifestly a remedial one and should receive a 
liberal rather than a strict and narrow construction. I am 
therefore clearly of the opinion that the statute applied to 
a “deficiency ” due to payments erroneously made, as is the 
’ case here. 

It has been suggested that the statute does not apply to 
losses or deficiencies ascertained by final decisions of the 
Auditors or Comptroller prior to its passage; and in the 
case of Commander Willett it appears that the erroneous 
payments were disallowed April 5, 1916, and the disallow- 
ance affirmed by the Comptroller of the Treasury April 3, 
1917. At the time of these decisions the law then in force 
made them “ final and conclusive upon the Executive Branch 
of the Government.” Act July 31, 1894, 28 Stat. 162, 207. 

The ordinary rule is that a statute will not be given a 
retroactive effect unless such a legislative intent is clearly 
indicated. In Union Pacific R. R. Co. v. Laramie Stock 
Yards Company, 231 U.S. 190, the court said: 

“* * * the first rule of construction is that legislation 
must be considered as addressed to the future, not to the 
past. The rule is one of obvious justice and prevents the 
assigning of a quality or effect to acts or conduct which 
they did not have or did not contemplate when they were 
performed. The rule has been expressed in varying de- 
grees of strength but always of one import, that a retro- 
spective operation will not be given to a statute which inter- 
feres with antecedent rights or by which human action 1s 
regulated, unless such be ‘the unequivocal and inflexible 
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import of the terms, and the manifest intention of the legis- 
lature.’ ” 

In Schwab v. Doyle, 258 U.S. 529, 534, it was said that: 

“Tt is the sense of the situation that * * * exacts 
clearness of declaration when burdens are imposed upon 
completed and remote transactions, or consequences given to 
them of which there could have been no foresight or contem- 
plation when they were designed and consummated.” 

But the statute we are now construing does not assign to 
acts or conduct a “quality or effect” which they did not 
have when performed, nor does it impose “burdens” or 
“ consequences” not foreseen when they were consummated. 
On the contrary, it provides for the doing’ of Justice when 
the highest officer of the Department becomes satisfied that 
injustice has been done. It is a remedial Act and may be 
given a liberal construction with a view to applying it 
retroactively where justice so requires. Thus in Stewart v. 
Kahn, 11 Wall. 493, the court was construing an Act remov- 
ing the bar of the statute of limitations in certain classes 
of cases, and in the opinion it was said (p. 504): 

“A severe and literal construction of the language em- 
ployed might conduct us to the conclusion * * * that 
this clause was intended to be made wholly prospective as to 
the period to be deducted, and that it has no application 
where the action was barred at the time of its passage.” 

But the court nevertheless held that it did apply to ac- 
tions already barred, saying: 

“The statute is a remedial one and should be construed 
liberally to carry out the wise and salutary purposes of its 
enactment.” 

See also United States v. Wiley, 11 Wall. 508, 515, and 
Bailey v. Clark, 21 Wall. 284, 288. The latter case involved 
an Act declaring the meaning of a previous statute and 
ameliorating the burdens which a collecting officer contended 
were thereby laid upon certain classes of taxpayers; and the 
court, speaking of the declaratory Act, said: 

“ Had it been intended to apply only to cases subsequently 
arising it would undoubtedly have so provided in terms.” 

The Act of 1919 relates, strictly, to the present rather 
than the future or the past. Its language is “ disbursing 
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oficer * * charged with responsibility ” ete. An officer 
so charged, by past decisions, was still “ charged” at the 
date of the Act unless he had already paid or been relieved. 

I therefore advise you that the certificate given under the 
Act of 1919 relieves Commander Willett of responsibility 
for the deficiency in question and you need not, of course, 
notify his bondsmen that a deficiency exists. 

Respectfully, 
HARRY M. DAUGHERTY. 


To THE SECRETARY OF THE NAvy. 


YEARBOOK OF THE DEPARTMENT OF COMMERCE. 


The proposed Yearbook of the Department of Commerce iS a pe- 
riodical, or similar publication, within the meaning of the Joint 
Resolution of May 11, 1922 (42 Stat. 541), and the number of 
copies authorized by said resolution may be printed. 


DEPARTMENT OF JUSTICE, | 
October 9, 1923. 

Sir: I have the honor to reply to your letter of September 
18, 1923, stating that your Department desires to publish a 
periodical to be known as the “ Yearbook,” this Yearbook 
to be an annual review of industry and commerce, and an 
edition of three thousand copies is desired. You state also 
that the approval of the Bureau of the Budget has been ob- 
tained, but that the Public Printer questicns your authority 
to have more than one thousand copies of the Yearbook 
printed. My opinion is requested as to whether the printing 
of the Yearbook must be limited to one thousand copies or 
whether the.desired number may be printed and distributed 
by you. 

Section 89 of the Act of January 12, 1895, c. 23, 28 Stat. 
622, provides: 

“ No report, publication, or document shall be printed in 
excess of the number of one thousand of each in any one 
fiscal year without authorization therefor by Congress 
x * * 9) 

Had the Congress enacted no further legislation on this 
subject, the provisions of Section 89 of the Act of January 
12, 1895, would have the effect of limiting the printing of 
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the Yearbook to one thousand copies. However, the Sixty- 
seventh Congress, by Joint Resolution, approved May 11, 
1922, c. 189, 42 Stat. 541, modified the Act of January 12, 
1895, to permit the printing of an additional two thousand 
copies of “ journals, magazines, periodicals, and similar pub- 
lications,” the additional two thousand copies to be for free 
distribution by the Department issuing the same. The Joint 
Resolution reads, in part, as follows: 

“ That hereafter the head of «..) executive department, in- 
dependent office, or establishment of the Government is 
hereby authorized, with the approval of the Director of the 
Bureau of the Budget, to use from the appropriations avail- 
able for printing and binding such sums as may be necessary 
for the printing of journals, magazines, periodicals, and 
similar publications as he shall certify in writing to be 
necessary in the transaction of the public business required 
by law of such department, office, or establishment : Provided, 
That there may be printed, in addition to those necessary for 
such public business, not to exceed two thousand copies for 
free distribution by the department, office, or establishment 
issuing the same: * * *.” 

If the Yearbook is to be issued annually it is a periodical 
within the definition of that term. The Standard Dictionary 
defines “ periodical ” as “A publication appearing at regular 
intervals; not generally applied to daily papers.”. A “ pub- 
lication ” is defined by the same authority as “ That which is 
published; any printed work placed on sale or otherwise 
distributed or offered for distribytion.” While it is believed 
the proposed publication comes within the definition of the 
term “ periodical,” the phrase “and similar publications ” 
undoubtedly is of sufficient descriptive definiteness to in- 
clude the Yearbook. 

It is my opinion, therefore, that the proposed Yearbook is 
a periodical, or similar publication, within the meaning of 
the Joint Resolution of May 11, 1922, supra, and the number 
of copies authorized by said Resolution may be printed. 

Respectfully, 
HARRY M. DAUGHERTY, 

To the SecreTary oF COMMERCE, 7 
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CUSTOMS LAWS—APPRAISEMENT—COST OF PRODUCTION 
OF IMPORTED MERCHANDISE. 


The appraising officer may, for the purpose of ascertaining the value._ 
of imported merchandise, in accordance with the provisions of 
section 402 of the Tariff Act of 1922, where the foreign value, the 
export value, or the United States value are not ascertainable to 
the satisfaction of the appraising officer, resort to the cost of pro- 
duction as defined in said section. 

In order that the cost of production may satisfactorily be obtained, 
the proper customs officer may inspect the books and records of the 
manufacturer or producer; and, should this privilege be denied him, 
the provisions of section 510 of said Tariff Act may be invoked. 


DEPARTMENT OF JUSTICE, 
October 11, 1923. 


Sir: I have the honor to reply to your letter of June 30, 
1923, in regard to invoking the provisions of section 510 of 
the Tariff Act of 1922 to shipments made by the Singer 
Manufacturing Company (Ltd.), of Clydebank, Scotland. 
You state that requests have been made of the above com- 
pany for information as to the cost of production in order 
that the appraiser may properly appraise the merchandise 
shipped to the United States, as neither the foreign value, 
export value, nor United States value of such merchandise 
is ascertainable. The requested information has been re- 
fused, and you therefore wish to be advised whether the term 
“cost of production” is embraced in the term “ market 
value ” provided for in section 510 of the Tariff Act of 1922, 
and whether the Secretary of the Treasury, in making regu- 
lations under section 484 (g), would be justified, on the 
failure of a manufacturer or producer to furnish the verified 
statement, in invoking the provisions of section 510. 

Section 402 of the Tariff Act of 1922 (42 Stat. 949), pro- 
vides that: 

“For the purposes of this Act the value of imported 
merchandise shall be— 

“(1) The foreign value or the export value, whichever is 
higher ; 

“(2) If neither the foreign value nor the export value can 
be ascertained to the satisfaction of the appraising officers, 
then the seas States value; 
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“(3) If neither the foreign value, the export value, nor the 
United States value can be ascertained to the satisfaction of 
the appraising officers, then the cost of production.” 

Section 484 (g) of the Tariff Act of 1922 (42 Stat. 961), 
provides: 

“Under such regulations as the Secretary of the Treasury 
may prescribe, the collector or the appraiser may require a 
verified statement from the manufacturer or producer show- 
ing the cost of production of the imported merchandise, 
when necessary to the appraisement of such merchandise.” 

Said Act, however, has provided against the contingency 
of the manufacturer or producer refusing to show the cost 
of production when required to do so. Section 510 provides 
that: 

“If any person manufacturing, producing, selling, ship- 
ping, or consigning merchandise exported to the United 
States fails, at the request of the Secretary of the Treasury. 
or an appraiser, or person acting as appraiser, or a collector, 
or a general appraiser, or the Board of General Appraisers, 
as the case may be, to permit a duly accredited officer of the 
United States to inspect his books, papers, records, accounts, 
documents, or correspondence, pertaining to the market 
value or classification of such merchandise, then while such 
failure continues the Secretary of the Treasury, under regu- 
lations prescribed by him, (1) shall prohibit the importation 
into the United States of merchandise manufactured, pro- 
duced, sold, shipped or consigned by such person, and (2) 
may instruct the collectors to withhold delivery of merchan- 
dise manufactured, produced, sold, shipped or consigned by 
such person. If such failure continues for a period of one 
year from the date of such instructions the collector shall 
cause the merchandise, unless previously exported, to be 
sold at public auction as in the case of forfeited mer- 
chandise.” (42 Stat. 968.) 

Section 510, supra, has in contemplation the ascertain- 
ment of the foreign market value upon which duties are to 
be based. The term “ market value” was defined by the 
Supreme Court in Cliquot’s Champagne, 3 Wall. 114, 125, to 
mean. 
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“The price at-which the owner of the goods, or the pro- 
ducer, holds them for sale; the price at which they are freely 
offered in the market to all the world.” 

When the foreign market value of merchandise is ascer- 
tainable to the satisfaction of the appraising officers, there 
is no necessity for ascertaining the cost of production. 
However, it is provided in section 402 of the current Tariff 
Act that when neither the foreign value, the export value, 
nor the United States value can be ascertained to the satis- 
faction of the appraising officers the value may be deter- 
mined by ascertaining the cost of production. Section 510 
of the Tariff Act provides a means whereby the Secretary 
of the Treasury, or the duly authorized customs officer, may 
secure this information when the manufacturer, producer, 
or exporter refuses to supply the same upon request. 

In Muser v. Magone, 155 U. 8S. 240, it was held that the 
dutiable market value of the goods is to be determined by 
the general market value, and in ascertaining that value it is 
proper in some instances to consider the cost of production. 
including items of expense. In that case the producer added 
a certain per cent to the invoice value to make market value. 
The court said: 

“The Circuit Court held that the action of the appraisers 
was a finding of market value, and that conclusion was 
clearly right.” 

That the appraisers must have access to all information 
necessary to the ascertainment of the value upon which 
duties are based is indicated by the following citation from 
the court in Muser v. Magone, supra (p. 251): 

“«*# * * The presumption is that a sworn officer, acting 
in the discharge of his duty, upon a subject over which juris- 
diction is given him, has acted rightly, and there is nothing 
in this record which, in the slightest degree, tends to indi- 
eate that the general appraiser did not endeavor by all 
reasonable ways and means to arrive at the true and actual 
market value. Among such ways and means are market 
price or the quotations for a given day; amounts realized 
on sales, public and private; and in some instances the cost 
of production.” 
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Section 402 prescribes what shall constitute the value of 
imported merchandise for dutiable purposes and includes in 
the definition the cost of production. 

In my opinion, therefore, the appraising officer, may, for 
the purpose of ascertaining the value of imported merchan- 
dise, in accordance with the provisions of section 402 of the 
Tariff Act of 1922, where the foreign value, the export value. 
or the United States value are not ascertainable to the satis- 
faction of the appraising officer, resort to the cost of pro- 
duction as defined in said section. In order that the cost of 
production may satisfactorily be obtained, the proper cus- 
toms officer may inspect the books and records of the manu- 
facturer or producer. Should this privilege be denied him. 
however, the provisions of section 510 of the Tariff Act may 
be invoked. 

The papers transmitted with your letter are herewith 
returned. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


CIVIL SERVICE RETIREMENT ACT—EMPLOYEES OF RETIRE- 
MENT AGE WHO HAVE NOT SERVED FIFTEEN YEARS. 


Section 6 of the Civil Service Retirement Act (41 Stat. 617), pro- 
vides for the automatic separation from the service of all classified 
employees who have reached the age of retirement, unless such 
persons are retained in the service for an additional period in ac- 
cordance with the provisions of the Act. 

The retirement provisions in section 6 of the Act, supra, apply to 
all persons in the classified civil service, whether or not they have 
rendered 15 years’ service, and whether or not they are entitled to 
an annuity under the provisions of said Act. 


DEPARTMENT OF JUSTICE, 
| October 11, 1923. 
Sir: I have the honor to acknowledge receipt of your com- 
munication of August 23, 1923, transmitting a letter from 
the Civil Service Commission and requiring my opinion on 
the application of the provisions of the Retirement Act to 
those employees in the classified civil service who have 
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reached the retirement age but have not rendered 15 years’ 
sel'vice. 


The Retirement Act of May 22, 1920, c. 195, 41 Stat. 614, 
has a twofold purpose, first, the separation from the classi- 
fied service of those employees who by reason of age or other 
infirmities are no longer able to render satisfactory services, 
and second, to pay an annuity to those employees retired 
under the provisions of the Act who have theretofore ren- 
dered 15 years’ service. 

Keeping in view the purposes of the Act, I think there can 
be little difficulty experienced in arriving at its correct in- 
terpretation in so far as the question submitted is concerned. 

Section 6 of the Act reads in part as follows: 

* That all employees to whom this Act applies shall, upon 
the expiration of ninety days next succeeding its passage, if 
of retirement age, or thereafter on arriving at retirement age 
as defined in section 1 hereof, be automatically separated 
from the service, and all salary, pay, or compensation shall 
cease from that date, and it shall be the duty of the head of 
each department,:branch, or independent office of the Gov- 
ernment to notify such employees under his direction of the 
date of such separation from the service at least sixty days 
in advance thereof: * * * Provided, That if within 
sixty days after the passage of this Act or not less than 
thirty days before the arrival of an employee at the age of 
retirement, the head of the department, branch, or inde- 
pendent office of the Government in which he or she is em- 
ployed certifies to the Civil Service Commission that by 
reason of his or her efficiency and willingness to remain in 
the civil service of the United States the continuance of such . 
employee therein would be advantageous to the public serv- 
ice, such employee may be retained for a term not exceeding 
two years upon approval and certification by the Civil 
Service Commission, and at the end of the two years he or 
she may, by similar approval and certification, be continued 
for an additional term not exceeding two years, and so on: 
Provided, however, That at the end of ten years after this 
Act becomes effective no employee shall be continued in the 
civil service of the United States beyond the age of retire- 
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ment defined in section 1 hereof for more than four years.” 

The above section applies to all employees in the classified 
civil service and automatically separates from the service all 
persons who have reached the retirement age fixed by section 
1 of the Act, unless the period of service is extended as pro- 
vided by the Act. No age of retirement is fixed in section 6 
but reference is made to the “ retirement age as ean in 
section 1 hereof.” (41 Stat. 617.) , 

Section 1 fixes the retirement age at 70 years and seeaidee 
that those arriving at the retirement age who have rendered 
15 years of service “shall be eligible for retirement on an 
annuity.” Section 1 reads in part as follows: | 

“That beginning at the expiration of ninety days next 
following the passage of this Act, all employees in the classi- 
fied civil service of the United States who have on that date, 
or shall have on any date thereafter, reached the age of 
seventy years and rendered at least fifteen years of service 
computed as prescribed in section 3 of this Act, shall be 
eligible for retirement on an annuity as provided in section 
2 hereof: * * *,” (41 Stat. 614.) : 

Section 1 also provides that the provisions of the Act “ may 
be extended by Executive order, upon recommendation of 
the Civil Service Commission, to include any employee or 
group of employees in the civil service of the United States 
not classified at the time of the passage of this Act.” 

My interpretation of the Act is that section 1 fixes the re- 
tirement age at 70 years and authorizes the payment of the 
annuities outlined in section 2 to those retired employees 
who have rendered at least 15 years’ service. Section 6, 
however, provides for the automatic separation from the 
service of all classified employees who have reached the re- 
tirement age of 70 years fixed by section 1, regardless of the 
length of time of service, unless such persons are retained in 
the service for an additional period in accordance with the 
provisions of the Act. 

Specifically answering the question submitted by the Civil 
Service Commission, I have the honor to advise you that, in 
my opinion, the retirement provisions of the Act found in 
section 6 thereof apply to all persons in the classified civil 
service, whether or not they have rendered 15 years’ service 
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and whether or not they are entitled to an annuity under 
the provisions of section 1. 


The letter of the Civil Service Commission is returned 
herewith. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the PRESIDENT. 


DEBENTURES ISSUED BY FEDERAL INTERMEDIATE CREDIT 
BANKS—TAX EXEMPTIONS. 


Section 210 of the. Agricultural Credits Act, 1923 (42 Stat. 1459), 
which extends to debentures issued by the Federal intermediate 
credit banks the same tax exemptions as are accorded to farm loan 
bonds, is constitutional. 


DEPARTMENT OF JUSTICE, 
October 29, 1923. 

Sir: Your letter of October 6, 1923, requests my opinion 
as to the constitutionality of section 210 of the Agricultural 
Credits Act of 1923 (approved March 4, 1923, 42 Stat. 
1454), extending to debentures issued by the Federal inter- 
mediate credit banks the same tax exemptions as are accorded 
farm loan bonds. 

That Act authorized the Federal Farm Loan Board to 
grant charters to 12 institutions to be known as Federal in- 
termediate credit banks, to be located in the same cities as 
the 12 Federal land banks, the directors of the several land 
banks to be ex-officio officers and directors of the credit 
banks. These banks, when designated for that purpose by 
the Secretary of the Treasury, are to act as fiscal agents of 
the United States Government and perform such duties as 
shall be prescribed by him. (Sec. 201.) 

With certain limitations, and subject to regulation by the 
Federal Farm Loan Board, the banks thus chartered are 
authorized to— 

(1) Discount for, or purchase from, banks, agricultural 
or livestock credit organizations, etc., paper given for ad- 
vances used for agricultural or stock-raising purposes: 

(2) Buy or seil debentures issued by any other Federal 
intermediate credit bank; 
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(3) Make loans to cooperative associations of agricultural] 
or livestock producers or marketers on papers secured by 
warehouse receipts, bills of lading, or chattel mortgages 
(sec. 202) ; 

(4) Borrow money and issue and sell debentures. (Sec. 
203.) 

Each bank is required to have a subscribed capital stock 
of $5,000,000, divided into shares of $5 each, to be subscribed, 
held, and paid by the Government of the United States. 
(Sec. 205.) 

The net earnings of each of the banks are to be divided 
into equal parts, one-half to be paid to the United States, 
the balance into a surplus fund until it amounts to 100 per 
centum of the subscribed capital stock, and thereafter but 
10 per centum of the earnings to be paid into the surplus. 
. After these requirements have been met, the then net earnings 
are to be paid to the United States as a franchise tax. The 
net earnings paid to the United States shall, in the discretion 
of the Secretary of the Treasury, be used to supplement the 
gold reserve or shall be applied to the reduction of the out- 
standing bonded indebtedness of the United States. (Sec. 
206b.) 

Section 210 reads: 

“That the privileges of tax exemption accorded under 
section 26 of this Act shall apply also to each Federal In- 
termediate Credit Bank, including its capital, reserve, or sur- 
plus, and the income derived therefrom, and the debentures 
issued under this title shall be deemed and held to be in- 
strumentalities of the Government and shall enjoy the same 
tax exemptions as are accorded farm loan bonds in said 
section.” 

Section 26 referred to (Act of July 17, 1916, 39 Stat. 360, 
380) is as follows: | 

“That every Federal land bank and every national farm 
loan association, including the capital and reserve or sur- 
plus therein and the income derived therefrom, shall be 
exempt from Federal, State, municipal, and local taxation, 
except taxes upon real estate held, purchased, or taken by 
said bank or association under the provisions of section 
eleven and* section thirteen of this Act. First mortgages 
executed to Federal land banks, or to joint stock land 
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. banks, and farm loan bonds issued under the provisions of 
this Act, shall be deemed and held to be instrumentalities of 
the Government of the United States, and as such they and 
the income derived therefrom shall be exempt from Fed- 
eral, State, municipal, and local taxation.” 

The recent decision in Smith v. Kansas City Title Co., 
255 U.S. 180, makes unnecessary any extended discussion 
of the question here presented. In that case the court upheld 
the constitutionality of the Federal Farm Loan Act in re- 
spect to the creation of Federal land banks and joint stock 
land banks. The case turned on the question whether these 
banks were Government agencies. It was held that they 
were because Congress had deemed it necessary to create 
these agencies and had provided that they might be desig- 
nated as public depositaries and fiscal agents of the Gov- 
ernment; its power to do this was declared to be “no longer 
open to question.” 

It was said (p. 211): 

“We, therefore, conclude that the creation of these banks, 
and the grant of authority to them to act for the Government 
as depositaries of public moneys and purchasers of Govern- 
ment bonds, brings them within the creative power of Con- 
gress although they may be intended, in connection with other 
privileges and duties, to facilitate the making of loans upon 
farm security at low rates of interest. This does not destroy 
the validity of these enactments any more than the general 
banking powers destroyed the authority of Congress to 
create the United States Bank, or the authority given to 
national banks to carry on additional activities, destroyed 
the authority of Congress to create those institutions.” 

The fact that the Federal intermediate credit banks are 
not authorized to perform as many functions as govern- 
mental agencies as are Federal land banks and joint stock 
land banks is not material. If they may act in any capacity 
as such, that is sufficient. Moreover section 205, providing 
that the Government shall subscribe, hold, and pay for the 
entire capital stock of these banks, and section 206, which 
provides for the disposition of their earnings, furnish addi- 
tional and strong grounds for considering these banks gov- 
ernmental instrumentalities. 


26 Taxation—Sale of Ou and Gas Mining Lease. 


As it is clear that Congress acted within the scope of its 
authority in creating these banks, the power to make tax 
exempt debentures issued by them necessarily follows. For, 
as said in Smith v. Kansas City Title Co., supra, at page 
212, this principle was settled in AfcCulloch v. Maryland, 
4 Wheat. 316, and Osborn v. Bank, 9 Wheat. 738. 

It follows that section 210, extending these tax exemptions 
to debentures issued by the Federal intermediate credit 
banks, is constitutional. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


TAXATION—SALE OF OIL AND GAS MINING LEASE. 


Where a contract of sale of an interest in an approved departmental] 
oil and gas mining lease covering restricted lands in the Osage 
Nation, Okla., was executed in the year 1916 and all the terms of 
said contract were fulfilled in that year, and the Secretary of the 
Interior approved the assignment of the lease in 1917, the sale was 
a transaction occurring in the year 1916 and the profits realized 
from such sale should be taxed as of the year 1916. | 

The approval by the Secretary of the Interior of the assignment of 
this lease, as required by the Osage Allotment Act (34 Stat. 543), 
was a condition subsequent which related back to the date of the 
contract and made the whole transaction effective as of the year 
1916. 


DEPARTMENT OF JUSTICE, 
November 13, 1922. 


Sir: Acknowledgment is made of the receipt of your 
communication of May 10, 1922, in which you present a 
statement of facts and request my opinion on the question 
of law thereby raised and with which you inclose the opinion 
of the Solicitor of Internal Revenue, together with copies 
of briefs filed with the Commissioner of Internal Revenue 
by attorneys for the taxpayers concerned in this question. 

The facts set out in your communication show that or 
December 18, 1916, S. G. Kennedy and W. A. Springer 
(parties of the first part) entered into a contract with the 
Osage-Hominy Oil Co. (party of the second part) under 
which parties of the first part “have agreed to and do 
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hereby sell” and “the party of the second part has agreed 
and does hereby purchase for itself or its nominee” first 
parties’ undivided one-half interest in an approved depart- 
mental oil and gas mining lease covering restricted lands 
in the Osage Nation, Okla. Under the terms of para-. 
graph 19 of such lease it could not be assigned without the 
approval of the Secretary of the Interior. According to 
the terms of the contract of sale, an assignment in quad- 
ruplicate of the interest of Kennedy and Springer in the 
lease was to be delivered to the Liberty National Bank, 
New York City, to be by it delivered to the Osage-Hominy 
Oil Co., provided the latter should deposit with such bank 
“contemporaneously with the delivery of said assignment ” 
$500,000 in cash and a note executed by the Oklahoma Pro- 
ducing & Refining Co. for $2,500,000, payable to the 
Osage-Hominy Oil Co., and indorsed by it and two other 
parties, and “on or before twelve o'clock noon of Saturday, 
December 23, 1916,” the further sum of $3,025,000 in cash 
upon the payment of which the assignment was to be de- 
livered to party of the second part. The money and note 
were to be turned over to Kennedy and Springer in the 
event of the final approval by the Secretary of the Interior 
of the assignment of their interest in the lease mentioned. 
The assignment was delivered to the bank on December 
18, 1916, the money and note were deposited with the bank 
on December 20, 1916, and on the same day (December 20, 
1916), the Osage-Hominy Oil Co. delivered to the vendors 
a vendor’s lien to secure payment of the note and received 
from the bank the assignment, which it filed with the Sec- 
retary of the Interior. On January 26, 1917, the Secretary 
of the Interior approved the assignment, and shortly there- 
after the bank paid to Kennedy and Springer the $3,525,000 
and delivered to them the note referred to. 

The question on which an opinion is requested is whether 
the sale was a transaction occurring in the year 1916 or one 
occurring in the year 1917 and therefore whether the gains. 
profits, or income, if any, derived therefrom are taxable as 
of 1916 or 1917. 

- The contract of sale may be summarized as follows: 

First. That the vendors should, coincidentally with signing 
of the contract, execute upon proper departmental forms 
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ussignments, in quadruplicate, to the vendees and deliver the 
same to the Liberty National Bank of New York, to be held 
by it in escrow, under certain conditions hereinafter set 
forth. | 

Second. That the vendees, upon the signing of the con- 
tract, should deposit with the bank $500,000 in cash and a 
note for $2,500,000, dated December 18, 1916 (the date of 
the contract), payable June 1, 1917, with interest at 6 per 
cent from date. 

Third. That the vendees should deposit with the bank 
on or before December 23, 1916, a final payment of $3,- 
025,000 in cash. 

Fourth. That the bank should hold in escrow the moneys, 
the note, and the assignments upon the following conditions: 

(a) Upon the payment by the vendees on or before De- 
cember 23, 1916, to the trustees of the $3,025,000, the assign- 
ments were to be delivered to them. 

(6) Should the vendees fail to make this payment on or 
before December 23, 1916, the assignments were to be re- 
turned to the vendors, together with the note and the 
$500,000, which, it was provided, should be the liquidate 
damages. | 

-(c) Upon the approval of the assignment by the Secre- 
tary of the Interior, the bank was authorized to pay over to 
the vendors the moneys and note in its possession. 

There was also a provision in the contract to the effect 
that in the event the approval of the Secretary could not 
be obtained to the assignment to the Osage-Hominy Oil Co., 
then the vendors could execute the assignment to any nomi- 
nee designiated by the Osage-Hominy Qil Co. 

It was also provided that upon approval by the Secretary 
of the assignment the vendees shall be entitled to one- 
half of 

“All of the oil in tanks or produced from the above-de- 
‘scribed property after 7 o’clock a. m., December 18, 1916,” 
less operating expenses. 

It was also provided that the vendees should use their 
utmost diligence in obtaining the approval of the Secretary, 
and that if they failed to do all they could do, in consequence 
of which the assignment should not be approved within 
90 days, the bank was to pay over to the vendors the sum of 
$3,000,000 as liquidated damages, 
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Certain provisions in the above-summarized contract of 
sale are important factors in this consideration. It is clear 
from the contract that it was the understanding of the par- 
ties that sale should date as of December 18, 1916. This 
appears not only in the wording “have agreed and do 
hereby sell,” but further, in that interest on the vendee’s 
note should run at 6 per cent from December 18, 1916, and 
that vendees were to recetve one-half the oil in tanks or 
produced “from and after 7 o’clock a. m., December 18, 
1916,” and that vendee might nominate another to receive 
the lease in his stead. 

If any true escrow was created by a contract, such as 
the one above, I am of the opinion that it could not extend 
into the year 1917. The provisions of the contract set the 
last date upon which the purchase price could be deposited 
with the bank and the assignment delivered to the vendee as 
December 23, 1916. In the event of failure to conclude all 
elements of the transaction by that date (save only the ful- 
filling the condition subsequent of approval of the Secretary 
of the Interior) $500,000 as liquidated damages were to be 
paid the vendors and the assignments were to be returned 
to them. But on December 20, 1916, all provisions of the 
contract had been fulfilled. The Liberty National Bank, 
which held the assignment in escrow, actually and manually 
delivered such assignment in quadruplicate to the pur- 
chaser, the Osage-Hominy Oil Co., and thereupon the escrow 
holding of the assignment terminated, this being in the 
year 1916 and within the time limit set by contract of the 
parties. From that hour the vendee was in possession of 
the assignment with full power of transferring it to whom- 
soever it pleased. ‘The only remaining thing necessary was 
the approval by the Secretary of the Interior of the assign- 
ment, as required by the Osage Allotment Act (384 Stat. 
539), to be followed by an accounting by the vendees for 
one-half of all the oil in the tanks or produced from the 
property in question from and after 7 o’clock a. m. Decem- 
ber 18, 1916, less one-half of the operating expenses of the 
entire lease during the period from December 18, 1916, to 
the date of the approval of the assignment. 
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In this interpretation we can not lose sight of the well- 
established rule that— 

“Whether an instrument placed with a third person is to 
be an escrow or a completely executed instrument depends 
on the intention of the parties.” 

aabianiainassehs | 

‘a presumption exists in a of the complete mineuimeunmes 
and that an intention to the contrary must clearly appear.” 
(16 Cyc. 568 and cases cited thereunder.) 

Section 3 of the Allotment Act provides as follows: 

“That the oil, gas, coal, or other minerals covered by the 
lands for the selection and division of which provision is 
herein made are hereby reserved to the Osage tribe for 
the period of twenty-five years from and after the eighth 
day of April, nineteen hundred and six; and leases for oil, 
gas, and other minerals, covered by selections and division 
of land herein provided for, may be made by the Osage 
tribe of Indians through its tribal council, and with the 
approval of the Secretary of the Interior, and under such 
rules and regulations as he may prescribe.” (34 Stat. 543.) 

Section 44 of the regulations promulgated by the Secre- 
tary of the Interior on July 3, 1912, provides: 

“Approved leases or any interest therein may be sublet, 
transferred or assigned with the consent and approval of 
the Secretary of the Interior and not otherwise. Subleases, 
transfers, or assignments, when so approved, shall be sub- 
ject to the terms and conditions of the original leases and 
the regulations under which such leases were approved as 
well as to such additional requirements as the Secretary of 
the Interior may prescribe. The sublessee, transferee, or 
assignee shall furnish with his sublease, transfer or assign- 
ment a satisfactory bond as hereinbefore prescribed in con- 
nection with lease. 

“Any attempt to sublease, transfer or assign an approved 
lease or any interest therein without the consent and the 
approval of the Secretary of the Interior shall be abso- 
Jutely void and shall subject the original lease to cancella- 
tion in the discretion of such Secretary.” 

It was therefore obligatory on the parties to the contract 
to insert the clause providing for the approval of the Sec- 
retary of the Interior, as otherwise the assignment of the 
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lease would have been null and void. The intent of the 
instrument itself, however, is clear that such approval was 
in no wise one of the conditions precedent to complete the 
transaction. On the contrary, it is treated throughout as 
a condition subsequent thereto. The parties closed all ne- 
gotiations save only that the vendee in further protection of 
large sum of money deposited as purchase price left 1t with 
his agent, the Liberty National Bank, until the Secretary 
of Interior had affixed his stamp of approval. 

The retroactivity of the approval of the Secretary of the 
Interior is borne out by the decisions of the Supreme Court 
in the cases of— 

Lomaz v. Pickering, 173 U.S. 26; and 
Lykins v. McGrath, 184 U. 8. 169. 

It is my opinion that, all the terms of the contract having 
been complied with by December 20, 1916, the approval of 
the Secretary of the Interior was a condition subsequent, 
relating back to the date of the contract, making the whole 
transaction effective as of the year 1916, and therefore caus- 
ing any profit realized by the taxpayers by the sale of this 
lease to be profit realized in the year 1916 and therefore tax- 
able as of that year. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


PATENTS—RADIO DIRECTION FINDER—ATTORNEY GEN- 
ERAL’S OPINION. 

The Attorney General deems it improper to render: an opinion as to 
the validity and infringement of certain patents covering various 
features of the radio direction finder as developed for marine use, 
since patents relating to this device are now before the courts and 
the questions of validity and infringement are there at issue. 


DEPARTMENT OF JUSTICE, 
November 13, 1923. 
Sir: In your letter of March 3, 1923, you requested infor- 
mation as to the extent to which manufacturers who do not 
have rights under certain patents which seem to cover vari- 
ous features of a device known as a “ radio direction finder ” 
for use on shipboard, are free to manufacture and sell such 
an instrument for marine use in substantially the same form 
described in the specifications submitted with your letter. 
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This in effect is a request for an opinion as to the validity 
of those patents and whether or not they are infringed by 
the device. 

Since patents relating to the device in question are now be- 
fore the courts, and the questions of validity and infringe- 
ment are there at issue, it would be improper for me to 
render an opinion on such a problem which may later be 
solved by judicial authority (28 Op. 596-97; 31 Op. 115-117). 

I inclose, however, an opinion by other counsel for your 
consideration which may prove of interest and value on the 
points involved. 

Certain of the papers submitted by you appear to in- 
volve the question of your authority to prescribe the use of 
the apparatus referred to, but I confine my reply to the 
limits of the question submitted. 

Respectfully, | 
HARRY M. DAUGHERTY. 
To the Secrerary oF COMMERCE. 


STATUS OF MISTLETOE STOCKYARDS. 


The Mistletoe Stockyards in Wyandotte County, Kans., is not a 
“public market” within the meaning of the Packers and Stock- 
yards Act, 1921 (42 Stat. 159), but the same is a private stock- 
yard operated as an adjunct of, an appurtenance to, and a facility 
of the packing plant of the Fowler Packing Company. _ 

DEPARTMENT OF JUSTICE, 
November 23, 1923. 

Sir: I have your letter of October 11, 1923, requesting my 
Opinion as to whether or not a stockyard known as the 
“Mistletoe Stockyards” in Wyandotte County, Kans., is a 
stockyard as the same is defined in the “ Packers and Stock- 
yards Act, 1921” (42 Stat. 159). The material facts bear- 
ing upon this question, as disclosed by your letter and its 
enclosures, are as follows: 

The Fowler Packing Co. 1s a corporation engaged in the 
purchase of hogs, the slaughter thereof, and the preparation 
and sale of the meat and products resulting from such 
slaughter in interstate and foreign commerce. This cor- 
poration, subject to certain mortgages or liens, owns the 
Mistletoe Stockyards. Armour & Co. is a corporation en- 
gaged in buying livestock, slaughtering the same, and pre- 
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paring and selling the meat and other products resulting 
from such slaughter in interstate and foreign commerce. 
The Fowler Packing Co. is a subsidiary of Armour & Co. 
The exact relation is not disclosed in the documents trans- 
mitted by you, but it does appear that, generally speaking, 
the Fowler Packing Plant and the Armour Packing Plant 
at Kansas City are under substantially the same manage- 
ment and control. No livestock other than hogs are re- 
ceived at the Mistletoe Stockyards. These yards have cer- 
tain usual stockyards facilities such as pens, runways, scales, 
water troughs, etc., and the usual type of stockyard con- 
struction that is found in the hog departments of the various 
public stockyards throughout the United States, and cover 
an area in excess of twenty thousand square feet. There 
is no exchange building at the Mistletoe Stockyards, there 
are no commission men, traders or speculators upon those 
_ yards, and all hogs shipped to, and received in those yards 
are consigned to the Fowler Packing Co. Hogs are brought 
to these yards by railroad and by automobile trucks and 
wagons. These hogs are sent from varying distances, the 
farthest shown in the record presented by you being approxi- 
mately 320 miles. In most localities from which shipments 
are made to the Mistletoe Yards there are what are known 
as “designated shippers,” who buy outright the hogs from 
the producers, raisers or other owners thereof and then, as 
owners of such hogs, ship them to the Mistletoe Yards con- 
signed to the Fowler Packing Co. In other places there are 
no such “ designated shippers,” but producers or raisers ship 
their hogs direct to the Mistletoe Yards and consign them 
to the Fowler Packing Co. 

The Fowler Packing Co. claims the right to refuse to 
receive shipments to ‘such yards in any instances. where it 
so desires, and does not invite the public generally to ship 
hogs to such yards. After hogs arrive at the yards they are 
then unloaded, put into pens, in all instances are given water, 
and in some instances are given both feed and water. The 
buyer of the Fowler Packing Co. visits the Kansas City 
Stockyards, which is in close proximity to the Mistletoe 
Yards, and which is a public stockyard within the definition 
of stockyard in the “ Packers and Stockyards Act, 1921,” 


89835°—26—-voL. 34———-3 


34 Status of Mistletoe Stockyards. 


and has been so designated and posted by the Secretary of 
Agriculture thereunder, and determines the prevailing prices 
upon such Kansas City Stockyards for the various classes 
of hogs on such day. He then returns to the Mistletoe 
Stockyards where he inspects the various hogs received at 
those yards and places a price thereon, which he determines 
to be the prevailing price for that market day on the Kansas 
City Stockyards for that particular class of hogs. The 
hogs at the Mistletoe Yards, either before or after the 
buyer of Fowler Packing Co. puts a price upon them, are 
weighed, and payment is made upon the basis of these 
weights. 

The facts presented by you indicate that no purchasers 
are permitted on the Mistletoe Yards other than the buyers 
of the Fowler Packing Co.; that if the owner of the hogs 
does not accompany them, the price determined in the above 
manner prevails, and the title passes to the Fowler Packing 
Co.; that, should the owner of the hogs accompany them 
to the Mistletoe Stockyards, (which your letter and en- 
closures indicate is rarely the case), the owner, if dissatisfied 
with the price, may remove the same from the stockyards 
and take them elsewhere for marketing. In the event that 
the receipts of hogs in the Mistletoe Stockyards are in excess 
of the requirements of the Fowler Packing Co., the surplus 
is taken by Armour & Co. and is used either in their Kansas 
City Packing Plant or perhaps in some instances is shipped 
elsewhere. In some instances, certain classes of hogs so 
received, which are especially suitable for stockers and 
feeders rather than for slaughter, are sold to others for these 
purposes. It appears that in these instances there is a sale 
by the owner who shipped the hogs to the yards to Fowler 
Packing Co., and then a sale by Fowler Packing Co. to 
either Armour & Co., buying the surplus supply, or to others 
buying the stockers and feeders. 

The Fowler Packing Co. fully discloses and represents to 
the shippers to the Mistletoe Yards the nature of the trading 
upon such yards; that Fowler Packing Co. is the only 
buyer at these yards; that no commission men, speculators 
or traders are permitted to deal there; and that there is no 
competition in such trading. There is considerable con- 
tained in your letter and enclosures with reference to the 
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number of hogs shipped to the Mistletoe Yards and its com- 
parison with the business done in other yards, the prices 
paid, and the increases in shipments to the Mistletoe Yards. 
I do not believe that these facts are material to the question 
before me, as I think the character and nature of the trading 
on these yards and the practices followed there, rather than 
the volume of business or prices, are decisive of the question 
here involved. 

Section 302, Title III, Packers and Stockyards Act, 1921, 
defines stockyard as follows: 

“When used in this title the term ‘ stockyard ’ means any 
place, establishment or facility commonly known as stock- 
yards, conducted or operated for compensation or profit as 
a public-market consisting of pens or other enclosures, and 
their appurtenances, in which live cattle, sheep, swine, 
horses, mules, or goats are received, held, or kept for sale 
or shipment in commerce. This title shall not apply to a 
stockyard of which the area normally available for handling 
livestock, exclusive of runs, alleys, or passageways, is less 
than twenty thousand square fect.” (42 Stat. 163.) 

The Mistletoe Yards is a “place”, an “ establishment ” 
and a “ facility commonly known as stockyards”. It does 
consist of “pens and other enclosures and their appurte- 
nances ” in which live “swine” are “ received, held or kept 
for sale or shipment in commerce ”, and the “ area normally 
available for handling live stock, exclusive of runs, alleys, 
or passage ways,” is in excess of 20,000 square feet, but in 
my opinion it is not “a stockyard conducted or operated for 
compensation or profit as a public market.” I doubt very 
much whether this yard may be said to be “ conducted or 
operated for compensation or profit” as provided in the 
Act. No yardage charges are made for the hogs shipped 
to this place, and the only charges are such as charges 
for insurance; and where feed is furnished, a charge for 
such feed; it being supposed that these charges merely re- 
imburse for the actual expense of these facilities. These 
yards are not conducted and operated for profit as a stock- 
yard, but are conducted and operated as an appurtenance to, 
or a facility of, the packing plant of the Fowler Packing 
Co., and are really only a receiving station and a receiving 
facility for such packing plant. The compensation and 
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profit therefrom, if any, result from the use of the yard as a 
facility in connection with the packing plant, and the stock- 
yard itself is not operated primarily for compensation or 
profit. 

However, it is not necessary to decide or rely alone upon 
this as the character of the trading at these yards, in my 
Opinion, indicates that it is not a public market. The pub- 
lic generally is not invited to ship hogs to such stockyards. 
The owner and operator of these yards claims the right 
to refuse to receive shipments from anyone. No commission 
men, traders or speculators, are permitted to deal in said 
yards. It is represented that there is only one buyer there. 
All stock is consigned to that one buyer and those who ship 
to the yards do so with the understanding and knowledge 
that there is no competitive buying and that their stock is 
consigned to the Fowler Packing Company, which is the only 
prospective purchaser at the yards. 

The word “ public” is a word of well-known meaning. 
It is defined in the Standard Dictionary as “open for the 
use or enjoyment or participation of all”. Webster defines 
it as “embracing something common to mankind at large, 
to a nation, city, state, or town.” The courts have given it 
a similar definition. In the case of Security Warehousing 
Company v. Hand, 143 Fed. 32, at page 40, the Circuit 
Court of Appeals of the Seventh Circuit defined a “ public 
warehouse” as “a place that is held out to the public as 
being one where any member of the public, who is. willing to 
pay the regular charges, may store his goods ”. These defini- 
tions are in accord with the practices which prevail at such 
places as are commonly accepted and known as public stock- 
yards markets, such as the Union Stockyards at Chicago, 
the stockyards at Kansas City, the stockyards at St. Louis, 
and the stockyards at Omaha, to each of which places any- 
one may ship stock, where many commission men, traders, 
and speculators operate, where there are buyers reprcsent- 
ing as many packers, traders, and speculators as may see 
fit to come into the market, and where the stock is consigned 
to commission men who act as agents of the owners and shi - 
pers thereof rather than to the prospective purchaser. 
Congress was familiar with this general course and public 
character of trading upon these great public stockvards 
scattered throughout the country, and with the ordinary and 
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accepted meaning of the word “ public” when it used this 
term “ public market ” in this statute. 

For the reasons above stated, it is my opinion that the 
Mistletoe Stockyards is not a “public market ” within the 
Packers and Stockyards Act, 1921, but that the same is a 
private stockyard operated as an adjunct of, an appurte- 
nance to, and a facility of the packing plant at - Fowler 
Packing Company. 

Respectfully, 
| HARRY M. DAUGHERTY. 


To the SecRETARY OF AGRICULTURE. 


LEGALITY OF IRRIGATION BONDS OF PORTO RICO. 


The proposed issue by the Government of Porto Rico of irrigation 
bonds in the sum of $975,000, being authorized by Act No. 59 of 
the Legislature of Porto Rico of June 18, 1919, as amended by Act 
No. 61 of July 21, 1923, and not being in excess of the limit of in- 
debtedness authorized by Congress, said bonds, when issued in the 
amount and form proposed, will constitute valid and binding obli- 
gations of the people of Porto Rico. 


DEPARTMENT OF JUSTICE, 
November 23, 1923. 


Str: I have the honor to acknowledge receipt of your 
letter of October 30, 1923, stating that your Department has 
been authorized to issue and sell for the account of the 
government of Porto Rico $975,000 face value of Irrigation 
44 per cent Bonds to be dated July 1, 1923, and payable 
in series from 1929 to 1941. You request my opinion upon 
the legality of the proposed issue of bonds. 

The proposed bonds are to be issued under authority of 
Act of Congress approved March 2, 1917 (39 Stat. 951, 953), 
as amended by Act of February 3, 1921 (41 Stat. 1096), 
and Act No. 59 of the Ninth Legislature of Porto Rico, 
approved June 18, 1919, as amended by Act No. 61 of the 
Tenth Legislature of Porto Rico, approved July 21, 1928. 
Certified copies of the above-mentioned Acts of the Legis- 
lature of Porto Rico are included with the papers trans- 
mitted by you. 

Section 83 of the Act of Congress of March 2, 1917, as 
amended, supra, authorizes the people of Porto Rico to 
issue bonds and other obligations, when necessary to antici- 
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pate taxes and revenues and to protect the public credit, 
provided such public indebtedness shall not exceed ten per 
centum of the aggregate tax valuation of the property of 
Porto Rico. The Act also provides that such bonds shall be 
exempt from taxation by the government of Porto Rico, 
the United States and the several States, or any political 
or municipal subdivision thereof. 

There is included with the papers transmitted by you 
a certificate by the Treasurer of Porto Rico to the effect 
that the aggregate assessed valuation of the real and per- 
sonal property of the Island of Porto Rico on June 30, 1923, 
was $301,744,676, and that the present total outstanding 
bonded indebtedness of the government of Porto Rico is 
$12,694,000. The issuance of the proposed bonds will not, 
therefore, exceed the maximum amount. of bonded indebted- 
ness which the government of Porto Rico is authorized to 
incur. 

Section 1 of Act No. 59 of the Legislature of Porto 
Rico, as amended, supra, provides that for the purpose 
of providing funds sufficient for the construction of a sys- 
tem of irrigation in Porto Rico, etc., “the Treasurer of 
Porto Rico is hereby authorized, empowered and directed to 
issue bonds of The People of Porto Rico for an amount not 
exceeding three million three hundred and twenty-five thous- 
and (3,325,000) dollars.” 

Section 3 of Act No. 59, supra, provides that “said bonds 
shall be sold on such terms as are most favorable to The 
People of Porto Rico and at such times and in such amounts 
as the Treasurer of Porto Rico may, with the approval of 
the Governor, determine.” 

Section 4 of said Act, as amended, supra, provides that 
the bonds shall bear interest at the rate of 44 per cent 
per annum, and that “both principal and interest shall be 
payable at the Treasury of the United States or in Porto 
Rico at the office of the Treasurer of Porto Rico, or at the 
office of the fiscal agent of the government of Porto Rico, 
appointed therefor in the United States, as the Treasurer of 
Porto Rico may determine, with the approval of the Gov- 
ernor * * ¥*.” 

In a letter dated August 4, 1923, to the Governor of 
Porto Rico, copy of which is included with the papers sub- 
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mitted, the Treasurer of Porto Rico states that irrigation 
bonds in the sum of $975,000 are to be issued and dated July 
1, 1923; that they are to be sold by the Secretary of War 
of the United States, and that both the principal and in- 
terest are to be paid at the Treasury of the United States 
in Washington, D. C. The issue of the bonds and the 
manner and form of their issue and payment have received 
the approval of the Governor of Porto Rico, as evidenced by 
his approval noted on said letter. 

The form of bond submitted is in substantial compliance 
with the law authorizing the issue. It is my opinion, there- 
fore, that all of the requirements of the statutes have been 
complied with, and that when issued in the amount and 
form proposed said bonds will have been legally issued 
and will constitute valid and binding obligations of the 
people of Porto Rico. 


Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF War. 


LEGALITY OF PUBLIC IMPROVEMENT BONDS OF PORTO 
RICO. 


The proposed issue by the Government of Porto Rico of bonds in the 
amount of $6,000,000 for public improvements, being authorized by 
Act No. 13 of the Legislature of Porto Rico of August 29, 1923, and 
not being in excess of the limit of indebtedness authorized by Con- 
gress, said bonds, when issued in the form and amount proposed, 

' will be valid and binding obligations of the people of Porto Rico. 


DEPARTMENT OF JUSTICE, 
November 23, 1923. 


Sir: I have the honor to acknowledge receipt of your 
letter of November 1, 1923, stating that you have been 
authorized to issue and sell for account of the government 
of Porto Rico $6,000,000 face value Public Improvement 5 
per cent Bonds, to be dated July 1, 1923, and to be payable 
in series from 1944 to 1955. You request my opinion on the 
legality of the proposed issue of bonds. 

The proposed bonds are to be issued under authority of 
Act of Congress approved March 2, 1917 (39 Stat. 951, 953), 
entitled “An Act to provide a civil government for Porto 
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Rico. and for other purposes,” as amended by Act of 
February 8, 1921 (41 Stat. 1096); and Act No. 13 of the 
Tenth Legislature of Porto Rico, approved August 29, 
1923, entitled “An Act to Authorize the Issuance of Bonds 
of The People of Porto Rico in the Amount of Six Million 
(6,000,000) Dollars for the Construction of Public Improve- 
ments.” A certified copy of Act No. 13 is included with the 
papers transmitted with your letter. 

Section 3 of the Act of Congress of March 2, 1917, as 
amended, supra, authorizes the people of Porto Rico to 
issue bonds and other obligations, when necessary to antici- 
pate taxes and revenues and to protect the public credit, pro- 
vided such public indebtedness shall not exceed ten per 
centum of the aggregate tax valuation of the property of 
Porto Rico. The Act also provides that such bonds shall 
be exempt from taxation by the governments of Porto 
Rico, of the United States and the several States, or any 
political or municipal subdivision thereof. 

There is included with the papers transmitted by you a 
certificate by the Treasurer of Porto Rico to the effect that 
the aggregate assessed valuation of real and personal prop- 
erty of the Island of Porto Rico on June 30, 1923, was 
$301,744,676 and that the present total outstanding bonded 
indebtedness of the government of Porto Rico is $12,694,000. 

Should the full amount of the irrigation bonds authorized 
by Act No. 59 of the Legislature of Porto Rico, approved 
June 18, 1919, as amended by Act No. 61 of the Legislature 
of Porto Rico, approved July 21, 1923, namely $3,325,000, 
be issued, together with the $6,000,000 public improvement 
bonds authorized by Act No. 13 of the Legislature, approved 
August 29, 1923, the aggregate bonded indebtedness of the 
people of Porto Rico would not exceed the amount au- 
thorized by the Act of Congress approved March 2, 1917, 
as amended. supra, based upon the present assessed valua- 
tion of the property of Porto Rico. 

Act No. 13 of the Legislature of Porto Rico, supra, 
provides that “the Treasurer of Porto Rico is hereby au- 
thorized, empowered and directed to issue bonds of The 
People of Porto Rico to the amount of ($6,000,000) six 
million dollars, which sum shall be applied to the carrying 
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out of the works hereinbelow stated in the proportion as- 
signed for each of them: * * *,” 

Section 4 of said Act provides that both principal and 
interest of said bonds “ shall be payable at the Treasury of 
the United States in gold coin of the United States,” and 
Section 5 provides that said bonds shall be exempt from 
taxation. ) 

Section 8 of Act No. 13 provides “ That the bonds issued 
under authority of this Act, shall be sold by the Secretary 
of War of the United States, or by the Treasurer of Porto 
Rico, or by any fiscal agent appointed by him for such pur- 
pose, with the approval of the Governor, on the most favor- 
able terms to The People of Porto Rico, * * *. That 
the Treasurer of Porto Rico, with the approval of the 
Governor, shall have entire charge and authority within the 
limitations herein prescribed in respect to all details relat- 
ing to said bonds * * *.” 

In a letter dated September 22, 19238, to the Governor of 
Porto Rico, copy of which is inclosed with the paper sub- 
mitted, the Treasurer of Porto Rico states that it is pro- 
posed to issue public improvement bonds in the aggregate 
amount of $6,000,000, to be dated July 1, 1923, and to be 
sold by the Secretary of War of the United States, and 
that both principal and interest thereof are to be paid at the 
Treasury of the United States, Washington, D. C. The 
issue of bonds and the manner and form of their issue and 
payment was approved by the Governor of Porto Rico, 
as evidenced by his approval noted on said letter. 

The form of bond submitted with the papers transmitted 
with your letter is in substantial compliance with the law 
authorizing the issue. It is my opinion, therefore, that all 
of the requirements of the statutes have been complied with, 
and that when issued in the form and amount proposed said 
bonds will have been legally issued and will be valid and 
binding obligations of the people of Porto Rico. 

The papers inclosed with your letter are herewith re- 
turned. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secretary oF War. 
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VALIDITY OF OPTION OF CITY OF NEWARK TO REPURCHASE 
LANDS CONVEYED TO UNITED STATES. 


The option given to the city of Newark to buy back a certain tract of 
land, known as the Port Newark Army Base, which that city con- 
veyed to the United States for $1,300,000, is invalid. 


DEPARTMENT OF JUSTICE, 
December 3, 1923. 

Sir: I have the honor to reply to your favor of November 
15, 1928, asking my opinion as to the validity and scope of 
an option given to the city of Newark to buy back cer- 
tain lands which the city conveyed to the United States for 
$1,800,000. The deed containing the option bears date April 
10, 1919, and was executed pursuant to a formal contract 
of sale entered into between the city and the United States 
on December 138, 1917. Immediately following a descrip- 
tion of the lands conveyed, 136.171 acres, these provisions 
appear: 

“Reserving, however, to the city of Newark, party of 
the first part, its successors and assigns, the right to repur- 
chase from said United States of America the above de- 
seribed land and premises, or any part thereof, which said 
United States of America may from time to time determine 
to dispose of, upon the following terms, to wit: 

“The city of Newark shall signify its intention so to 
repurchase, within ninety (90) days.after receipt of notifi- 
cation from the United States of America of its intention 
to dispose of any of said land, and shall pay therefor as 
follows: 

“For the lands so repurchased, including any improve- 
ments made thereon by said The City of Newark, at the 
rate of ten thousand ($10,000) dollars per acre, such sum to 
-be paid within five (5) years of the date of the determination 
of said The City of Newark so to repurchase, together with 
interest at the rate of four (4) per centum per annum on 
unpaid balances of such acreage price. In addition thereto, 
said The City of Newark shall pay to the United States of 
America the value of all improvements made by said United 
States of America, as determined by appraisals, to be made 
as of the time of the determination to repurchase, said pay- 
ments to be made from time to time as the lands whereon 
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said improvements are located shall be leased or sold by 
said The City of Newark, and within thirty (30) days 
thereof. Said The City of Newark shall be entitled to a 
conveyance of said lands only upon payment in full of the 
above mentioned price for land and improvements, but said 
The City of Newark shall be entitled to possession of said 
lands pending such payments.” 

The files disclose that in 1922 negotiations between the 
city and the War Department took place for the sale of the 
property to the former. These negotiations proceeded to 
the point where a purchase price of $6,000,000 was agreed 
upon, but the deal fell through for reasons not important 
here. Thereafter the War Department, upon being advised 
by the city of the latter’s unwillingness to purchase at that 
figure unless the War Department would agree to a condi- 
tion which it was unwilling to accede to, advertised the 
property for sale and asked that bids be submitted by 
March 22, 1923.1 

Only two bids were received, one of $3,000,000 by the 
city and another of $1,100,000 by an individual. Conceiv- 
ing that the bids were disproportionate to the value of the 
property, the War Department declined both, in this re- 
spect exercising a right reserved to reject any bid if un- 
satisfactory. The city was notified on March 28, 1923, of 
the action taken. On November 5, 1923, it sent to the . 
Quartermaster General a resolution adopted by its board of 
commissioneérs, which, after receiving its understanding that 
the Government was about to dispose of 33 acres at private 
sale and after calling attention to the terms of the option, 
authorized one of its officials to notify the Government that 
it desired 90 days to determine whether it would exercise 
its option; and if this request should be denied its official 
was authorized to bring legal proceedings to determine the 
city’s rights. 

1 When the property was first advertised asking that bids be submitted by 
March 1, 1923, a parcel consisting of 19.09 acres was omitted. Under date of 
February 14, 1923, the city advised the War Department that this was the 
first intimation it had received of the Government’s intention to sell less than 
the whole, and protested that the Government had no right to do this without 
first giving the city the opportunity of purchasing in accordance with the 
option. Thereupon the War Department withdrew the first advertisement and 


advertised the property as a whole, the city being so notified by letter dated 
Fehruary 27, 1923. | 
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My opinion is requested on three different points: (1) 
whether the option is valid; (2) whether it has been ex- 
hausted or waived by the city with respect to the sale of 
the property as a whole, either at public or private sale; 
and (3) whether the option is operative if the property 
should be offered in parcels, either at public or private 
sale. As will presently appear an answer to the second and 
third questions is unnecessary. 

First. The option is limited by no period of time. When- 
ever the Government decides to dispose of the property, 
however remote the time may be, the city is to be notified 
and is to have 90 days in which to determine whether it 
will buy. An option of this sort violates the rule against 
perpetuities and is void. London c& South Western Ry. 
Co. v. Gomm, 20 Ch. D. 562; Winson v. Afills, 157 Mass. 
362; Barton v. Thaw, 246 Pa. St. 348; Starcher v. Duty, 61 
W. Va. 3738; Hardy v. Galloway, 111 N. C. 519; Woodall 
v. Clifton, [1905] 2 Ch. 257; Trevelyan v. Trevelyan, 53 
Law Times Reports, 853; Gray’s Rule against Perpetuities, 
§§ 275, 330. The fact that the city’s option is contingent on 
the Government’s decision to sell does not defeat the rule. 
Hardy v. Galloway, supra. 

Second. The option is probably void for uncertainty. It 
will be noted that the purchase price, if the city elects to 
buy back, is made up of two distinct items; one of $10,000 
per acre, the other the value of the improvements. How 
is the latter to be ascertained? The option says “by 
appraisals, to be made as of the time of the determina- 
tion to repurchase.” But no method of making them is 
pointed out. If the Government should elect to sell the 
136.171 acres in one-acre parcels at different times and the 
city should elect to buy, this would require 136 separate 
appraisals. The option, however, is silent as to the man- 
ner of making them. Appraisals can be made in countless 
ways. It is a matter of conjecture how these particular 
ones are to be made. This uncertainty, it would seem, 
makes the option bad. Morrison v. Rossignol, 5 Cal. 64; 
Fogg v. Price, 145 Mass. 518; Wolf v. Lodge, 159 Iowa, 
162; Zimmerman v. Rhodes, 226 Pa. St. 174; Potts v. 
Whitehead, 20 N. J. Eq. 55; 23 N. J. Eq. 512; Folsom v. 
Harr, 218 Ill. 369; C7. Eloerton Hardware Co. v. Hawes, 
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122 Ga. 858. While a contract which is too uncertain to 
justify specific performance in equity may nevertheless be 
sufficiently certain at law, 3 Williston on Contracts, § 1424, 
it would seem that this option is bad even at law, 1 Walls- 
ton on Contracts, § 42. 

Third. Was the executive branch vested with authority 
to enter into the option? The files indicate that pursuant 
to a request made by the Secretary of War on November 
14, 1917, the President, on the following day, allotted funds - 
for the purchase of the property, then held under a lease 
giving the United States the option to purchase with a right 
reserved to the city similar to the one above quoted from 
the deed, out of the $100,000,000 appropriation under the 
Deficiency Appropriation Act of April 17, 1917, c. 3, 40 Stat. 
28, reading: | 

“ For the national security and defense, and for each and 
every purpose connected therewith, to be expended at the 
discretion of the President, and to be immediately available 
and to remain available until December thirty-first, nine- 
teen hundred and seventeen, $100,000,000.” ? 

It is apparent that the parties recognized, when the deed 
was drawn, that the option would be inoperative in the 
absence of statutory authority to dispose of the lands. The 
option reserves to the city the right to repurchase whenever 
the United States may “from time to time determine to 
dispose of ” the property. This language can mean but one 
thing. The determination to dispose of the property neces- 
sarily means a determination authorized by law. The prop- 
erty could not, in the very nature of things, be disposed of 
unless Congress should in the future so decide or unless 
existing statutes already conferred that authority. At the 
time the contract of December 13, 1917, was made, as well 
as at the time the deed was executed on April 10, 1919, Con-’ 
gress had not couferred on the executive branch authority 
to dispose of real property held as this property was.? 

2 By the Act of December 15, 1917, c. 3, 40 Stat. 429, the appropriation was 
continued and made available until June 30, 1918. 

®The Act of July 28, 1892, c. 316, 27 Stat. 321, merely authorizes the Secre- 
tary of War to lease for not exceeding five vears property not needed for public . 
use. The Act of July 9, 1918, c. 143, 40 Stat. 850, authorizes the President, 
through the head of any executive department, to sell, upon such terms as he 
shall deem expedient, any war supplies, materials, equipment, or by-products, 


and any building, plant, or factory for their production, including lands, 
acquired at any time during the emergency. Neither statute is applicable here, 


46 Option of City of Newark to Repurchase Lands. 


It, has become an axiom of administrative law that the 
Executive has no power to dispose of the property of the 
United States or even to transfer it from one department to 
another except under statutory authority; and it is obvious 
that when provision is made by Congress for the sale or 
other disposition of property it 1s incumbent on the execu- 
tive branch clothed with such authority to pursue the terms 
of the statute. See 33 Op. 572, and authorities cited. 

Authority to sell this property, which the file indicates 
was acquired for storage purposes, was first conferred by the 
Act of July 11, 1919, c. 8, 41 Stat. 129, reading: 

“Disposal of real property by sale or lease: That the 
President is hereby authorized, through the head of any 
executive department, upon terms and conditions con- 
sidered advisable by him or such head of department, to sell 
or lease real property or any interest therein or appurte- 
nant thereto acquired by the United States of America since 
April 6, 1917, for storage purposes for the use of the Army, 
which in the judgment of the President or the head of such 
department is no longer needed for use by the United States 
of America, and to execute and deliver in the name of the 
United States and in its behalf any and all contracts, con- 
veyances, or other instruments necessary to effectuate any 
such sale or lease.” 

Assuming that this Act gives validity to contracts of 
prior date, it is clear that the option exceeds the power con- 
ferred. The power to sell does not include the power to 
option; for an option is neither a sale nor a contract to 
sell. See 33 Op. 160, and authorities cited: also Barton 
v. Thaw, 246 Pa. St. 348. 

The option, moreover, offends the Act mentioned because 
the power vested in the head of an executive department 
to sell on such terms and conditions as he may deem advis- 
able is one calling for discretion and incapable of delega- 
tion. The value of the Government’s improvements, which 
constitutes an important element of the purchase price, is 
to be determined not by the Secretary of War but by ap- 
praisals to be made as of the date of the city’s determina- 
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tion to repurchase. The power to fix the selling price— 
probably the most important power of all—is thus surren- 
dered in a way for which there is no legislative sanction. 
33 Op. 160. 

Furthermore, the city is under no obligation to pay for 
the improvements‘ until it leases or sells the property it- 
self. On its election to purchase the $10,000 per acre is to 
be paid within five years. Title is not to pass until the 
purchase price is paid in full, but the right of possession 
accrues at once. Inasmuch as the city is not required to 
pay the value of the improvements until the happening of 
the contingency mentioned, it is within the city’s power to 
postpone indefinitely—for a thousand years it may be—the 
payment of a substantial part of the purchase price. A 
sale.of this sort is not such a sale as the statute contem- 
plates. 

In short, the parties in resorting to the language of the 
option necessarily contemplated that it should be of no 
validity until there was a determination to dispose of the 
property pursuant to proper statutory authority. When 
that authority was given, as it was by the Act of July 11, 
1919, supra, the field of discretion was so limited as to make 
impossible a sale on the terms which the option contained. 
The parties were chargeable with knowledge, when they 
entered into the option, that statutory authority would have 
to be conferred before the United States could sell. They 
knew that the option must necessarily fall if, when that au- 
thority should finally be granted, the power to carry it out 
should be withheld. This subsequently proved to be the 
case. 

For the reasons stated I have the honor to advise you that 
in my opinion the option is invalid. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SrcrETARY OF War. 


‘The files indicate that the Government expended nearly $11,600,000 for 
improvements, 


48 Disposition of Fees of Recorder of Deeds. 


DISPOSITION OF FEES OF THE RECORDER OF DEEDS OF 
THE DISTRICT OF COLUMBIA. 


The provisions of section 553 of the District of Columbia Code, re- 
quiring the Recorder of Deeds to deposit the surplus fees and emol- 
uments of his office in the Treasury of the United States, are man- 
datory upon him and must be complied with. 

Section 309 of the Budget and Accounting Act, 1921 (42 Stat. 25), 
authorizes the Comptroller General to prescribe the forms to be 
used and the system and procedure to be adopted by the Recorder 
of Deeds in keeping his records and rendering accounts of the fees 
and emoluments received in his official capacity, but the Comp- 
troller has no statutory authority to fix the time or period at 
which such accounts shall be rendered or the surplus fees deposited 
in the Treasury. 

The terms of the Classification Act of 1923 (42 Stat. 1488), apply to 
the office of the Recorder of Deeds of the District of Columbia. 


DEPARTMENT OF JUSTICE, 
December 17, 1923. 


Sir: I have the honor to reply to your letter of May 
11, 1923, requiring my opinion in answer to three questions 
submitted by the Recorder of Deeds of the District of 
Columbia in his letter of April 7, 1923. The questions sub- 
mitted by the Recorder of Deeds may be summarized as 
follows: 

(1) Are the provisions of Section 553, District of Colum- 
bia Code, requiring the deposit in the Treasury of all surplus 
fees and emoluments of the Office of the Recorder of Deeds 
directory or mandatory? 

(2) Can the Comptroller General, under the provisions 
of the Budget and Accounting Act, compel the Recorder of 
Deeds to install a system of accounting for the fees and 
emoluments of his office and fix a period or time for the 
deposit in the Treasury of the surplus fees and emoluments, 
as indicated in the Comptroller’s letter of March 19, 1923? 

(3) Do the terms of the “ Classification Act of 1923” ex- 
tend to the Office of the Recorder of Deeds of the District 
of Columbia? 
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Taking up the questions in the order set forth. I have 
the honor to advise you as follows: 

(1) Section 553, District of Columbia Code, reads in part 
as follows: 

‘The recorder of deeds of the District of Columbia shall 
not retain of the fees and emoluments of his office for his 
personal compensation over and above his necessary clerk 
hire and the incidental expenses of his office, certified to by 
the supreme court of the District of Columbia, or by one 
of its justices appointed by it for that purpose, and to be 
audited and allowed by the proper accounting officer of the 
Treasury, a sum exceeding four thousand dollars a year or 
exceeding that rate for any time less than a year; and the 
surplus of such fees and emoluments shall be paid into the 
Treasury to the credit of the District of Columbia: * * *” 

The language of the above statute imposes upon the 
Recorder of Deeds the duty to deposit all surplus fees in 
the Treasury of the United States. It is not a mere per- 
mission, leaving anything to the discretion of the Recorder. 
Where it is clearly the intent of the legislative power to 
impose a positive and absolute duty, and not merely to con- 
fer a discretionary power, the statute is mandatory. Afinor 
v. Mechanics’ Bank, 1 Peters 46; United States v. Thoman, 
156 U. S. 358, 359; Interstate Commerce Commission v. 
Baird, 194 U.S. 25. 

And whether a statute is mandatory or directory, its pro- 
visions should be carried out by a public officer. Although 
the language of a statute be permissive in form, if it contains 
directions to a public officer for the performance of a certain 
act affecting the public, it is mandatory upon him. French 
v. Edwards, 13 Wall. 506; Mason v. Fearson, 9 Howard 248, 
259. | 

You are advised, therefore, that the provisions of Section 
553, District of Columbia Code, requiring the Recorder of 
Deeds to deposit the surplus fees and emoluments of his 
office in the Treasury of the United States, are mandatory 
upon him and must be complied with. 

(2) The Budget and Accounting Act of June 10, 1921, 
c. 18, sec. 2, 42 Stat. 20, applies to “ any executive depart- 
ment, independent commission, board, bureau, office, agency, 
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or other establishment of the Government, including the 
municipal government of the District of Columbia * * *,” 

Section 304 of the Act provides that “all powers and 
duties now conferred or imposed by law upon the Comp- 
troller of the Treasury or the six auditors of the Treasury 
Department, * * * shall, so far as not inconsistent with 
this Act, be vested in and imposed upon the General Ac- 
counting Office * * *,” 

Section 5 of the Act of July 31, 1894, c. 174, 28 Stat. 206, 
provides: “ The Comptroller of the Treasury. shall, under 
the direction of the Secretary of the Treasury, prescribe 
the forms of keeping and rendering the public accounts, ex- 
cept those relating to the postal revenues and expenditures 
therefrom.” | 

Section 5 of the Act of March 15, 1898, c. 68, 30 Stat. 316, 
provides: “All books, papers, and other matters relating to 
the accounts of officers of the Government in the District of 
Columbia shall at all times be subject to inspection and 
examination by the Comptroller of the Treasury and the 
Auditor of the Treasury authorized to settle such ac- 
counts * * *” 

Section 7 of the Act of July 31, 1894, supra, provides that 
the several auditors shall receive and examine the accounts 
of the departments, offices, and establishments of the 
Government, and certify the balances arising thereon. 

Prior to the enactment of the Budget and Accounting Act 
there existed no statutory authority in the Comptroller to 
fix the time or period at which the fees and emoluments of 
the Office of the Recorder of Deeds must be accounted for 
or deposited in the Treasury. 

Section 309 of the Budget and Accounting Act provides: 

“The Comptroller General shall prescribe the forms, sys- 
tems, and procedure for administrative appropriation and 
fund accounting in the several departments and establish- 
ments, and for the administrative examination of fiscal of- 
ficers’ accounts and claims against the United States.” 

Section 313 provides .that the Comptroller “shall have 
access to and the right ta examine any books, documents, 
papers, or records of any such department or establishment,” 
for the purpose of securing information respecting the or- 
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ganization, financial transactions, methods of business, etc., 
of such departments and establishments. 

While the Comptroller General has specific statutory 
authority to examine the books and records of the Office 
of the Recorder of Deeds and to prescribe “the forms, sys- 
tems and procedure” to be followed by the Recorder in ac- 
counting for the fees and emoluments of his office, there 
does not exist any authority to prescribe the time or times 
at which such accounting shall be made or the surplus fees 
deposited in the Treasury. The provisons of the Budget 
and Accounting Act in no wise supersede or modify the pro- 
visions of Section 553 of the District of Columbia Code. 

Section 553 provides that the Recorder of Deeds shall not 
retain of the fees and emoluments of his office, after the 
payment of all necessary expenses, more than $4,000 per 
annum, and that the “surplus of such fees and emoluments 
shall be paid into the Treasury.” The statute fixes no 
specific time or period at which the accounting for and 
payment over of such fees and emoluments shall be made. 

The Recorder of Deeds, being an executive officer ap- 
pointed by the President (Section 548, District of Columbia 
Code), is subject to the control and direction of the ap- 
pointive power in so far as that direction does not conflict 
with any right or duty fixed by statute. The President, 
as chief executive officer, is empowered to fix the time or 
period of accounting for and depositing in the Treasury of 
the surplus fees by the recorder and may require the recorder 
to give bond for the faithful performance of his duties and 
the security of the funds in his possession. 

Attorney General Miller, in an opinion rendered to Presi- 
dent Harrison, January 12, 1893, 20 Op. 508, on the Presi- 
dent’s power to require the Recorder of Deeds to give bond 
and to account for the surplus fees at stated periods, reached 
the following conclusion: 

“In other words, you may prescribe the periods at which 
accounting shall be had and payments made into the 
Treasury by the officers in question, and may require bonds 
to be given to the United States to secure such accounting 
and payments.” 
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Thereupon the President issued his executive order dated 
February 4, 1893,' requiring the Recorder to give a bond in 
the sum of $10,000 conditioned for the prompt and faithful 
accounting for and payment quarterly of all surplus fees 
and emoluments of his office. | 

The executive order above referred to was superseded by 
an executive order issued by President Roosevelt on Decem- 
ber 20, 1904,? directing the Recorder of Deeds to file with 
the Secretary of the Treasury a bond in the penal sum of 
$10,000 conditioned for the prompt and faithful accounting 
for, and payment into the Treasury of the United States, 
according to law, of all such surplus fees and emoluments. 


1 EXECUTIVE ORDER. 


Whereas by act of Congress, approved July 14, 1892 (27 Stats. 153), it 
is provided that neither the Register of Wills of the District of Columbia, 
nor the Recorder of Deeds of the District of Columbia, shall, after December 
31, 1892, retain of the fees and emoluments of his office, for his personal 
compensation, over and above his necessary clerk hire and the incidenta] 
expenses of his office, ascertained and certified as provided in said act, 
a sum, in the case of said Register of Wills, exceeding three thousand and 
six hundred dollars a year, or at that rate for any time less than a year; 
and, in the case of the said Recorder of Deeds, a sum exceeding four thousand 
dollars a year, or at that rate for any time less than a year; and 

Whereas by said act it is required that each of such officers shall account 
for and pay into the Treasury of the United States, to the credit of the 
District of Columbia, any surplus of such fees and emoluments; and 

Whereas said statute makes no provision as to the time when such account- 
ings shall be had and such payments made, and provides no security for the 
faithful accounting for and payment of said moneys into the Treasury of 
the United States: 

Now, therefore, I, Benjamin Harrison, President of the United States, do 
hereby order that the said Register of Wills shall within thirty days execute 
and file with the Secretary of the Treasury of the United States a bond, 
with one or more sureties, to the approval of said Secretary, in the sum of 
five thousand dollars, conditioned for the prompt and faithful accounting for, 
and payment, semianually, into the Treasury of the United States, to the 
credit of the District of Columbia, as aforesaid, of all of such surplus fees 
and emoluments, as provided by said statute; and 

That said Recorder of Deeds, within a like period, shall execute and file 
with said Secretdry of the Treasury a bond in the penal sum of ten thousand 
dollars, with like conditions, except that said payments shall be made 
quarterly ; 

Said semiannual payments to be made within ten days after the last day 
of June and December, in each year; and said quarterly payments to be 
made within ten days after the last day of March, June, September, and 
December, in each year. 

It is further ordered that the successors of the present incumbents in said 
offices shall be required, upon taking such offices, to execute like bonds. 

Done at Washington, this 4th day of February, 1893. 

BENJ. HARRISON. 
2 EXECUTIVE ORDER. 


Whereas by Act of Congress, approved July 14, 1892 (27 Stats. 153), it 
is provided that neither the Register of Wills of the District of Columpia, 
nor the Recorder of Decds of the District of Columbia, shall after December 
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Cains the following condition: 

“And whereas, The President of the United States, by 
an executive order dated December 20, 1904, required the 
said Recorder of Deeds to execute and file with the Secre- 
tary of the Treasury of the United States a bond in the 
sum of ten thousand dullars ($10,000.00), conditioned as 
specified in said order. 

“ Now, therefore, If the said Arthur G. Froe, as such 
Recorder of Deeds, shall promptly and faithfully account 
for and pay into the Treasury of the United States, to 
the credit of the District of Columbia, all of the surplus 
fees and emoluments of said office as defined and provided 
by said act approved July 14, 1892, then this obligation to 
be void and of no effect; otherwise to be and remain in full 
force and virtue.” 

It is my opinion, therefore, that while Section 309 of the 
Budget and Accounting Act authorizes the Comptroller Gen- 
eral to prescribe the forms to be used and the system and 
procedure to be adopted by the Recorder of Deeds in keep- 
ing his records and rendering accounts of the fees and 


31, 1892, retain of the fees and emoluments of his Office for his personal 
compensation, over and above his necessary Clerk-hire and the incidental 
expenses of his Office, ascertained and certified as provided in said act, a 
sum in the case of the said Register of Wills exceeding three thousand and 
six hundred dollars a year (since amended by the acts approved January 
31st and June 30th, 1902, to read four thousand dollars a year), or at that 
rate for any time less than a year; and in the case of the said Recorder of 
Deeds, a sum exceeding four thousand dollars a year, or at that rate for any 
time less than a year; and | 

Whereas by said act it is required that each of such officers shall account 
for and pay into the Treasury of the United States, to the credit of the Dis- 
trict of Columbia, any surplus of such fees and emoluments; and 

Whereas said statute provides no security for the faithful accounting for 
and payment of said moneys into the Treasury of the United States: 

Now, therefore, I, Theodore Roosevelt, President of the United States, 
do hereby order that the said Register of Wills shall within thirty days 
execute and file with the Secretary of the Treasury of the United States 
a bond, with one or more sureties, to the approval of said Secretary, in the 
sum of five thousand dollars, conditioned for the prompt and faithful account- 
ing for, and payment into the Treasury of the United States according to 
law, of all such surplus fees and emoluments; and 

That said Recorder of Deeds, within a like period, shall execute and file 
with said Secretary of the Treasury a bond in the penal sum of ten thousand 
dollars, with like conditions. 

It is further ordered that all successors of the present incumbent in said 
Offices shall be required upon taking such Offices, to execute like bonds. 

This order is to supersede a similar order executed February 4, 1893. 

Done at Washington, this 20th day of December, 1904. 

(Signed) ‘THEODORE ROOSEVELT, 
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emoluments received in his official capacity, the Comptroller 
has no statutory authority to fix the time or period at which 
such accounts shall be rendered or the surplus fees deposited 
in the Treasury. The President, as chief executive officer, 
has the power to require the Recorder to aceount for and 
pay over such surplus fees and emoluments at such time or 
times as the President may deem expedient and for the 
best interests of the Government. The President, in the 
exercise of this power, has directed the Recorder to promptly 
and faithfully account for and pay into the Treasury of the 
United States according to law all such surplus fees and 
emoluments. No executive officer without express statutory 
authority can direct the Recorder of Deeds to account for 
and pay over the surplus fees of his office in any other manner 
or at any time different from that fixed by the order of the 
President and the terms of the bond given in compliance 
therewith. , 

(3) The Classification Act of March 4, 1923, c. 265, sec. 
2, 42 Stat. 1488, defines the departments and establishments 
of the Government to which the Act applies as follows: 

“The term ‘department’ means an executive department 
of the United States Government, a governmental establish- 
ment in the executive branch of the United States Gov- 
ernment which is not a part of an executive department, 
the municipal government of the District of Columbia, the 
Botanic Garden, Library of Congress, Library Building 
and Grounds, Government Printing Office, and the Smith- 
sonian Institution.” 

Section 2 of the Act also excepts certain offices or em- 
ployments from its operations, but the Office of the Recorder 
of Deeds is not among those excepted. 

As the “ Classification Act” applies to the departments 
and independent establishments of the executive branch 
of the Federal Government and to the municipal govern- 
ment of the District of Columbia, it is my opinion that 
the terms of the Act apply to the office of the Recorder 
of Deeds of the District of Columbia. 

Respectfully, 
HARRY M. DAUGHERTY. 
To the PReswenrt, 
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CLAIM OF EMPLOYEES OF THE MINNEAPOLIS STEEL & 
MACHINERY CO. ET AL. 


With respect to the claims for wage adjustment made by certain 
employees of the Minneapolis Steel & Machinery Co., the St. Paul 
Foundry Co., and the American Hoist & Derrick Co., which com- 
panies were engaged during the year 1918 in the production of 
war materials for the War Department, Navy Department, and 
the Shipping Board, held, 

(1) That the Secretary of War is not bound by the decision of his 
predecessor sustaining these claims, since that decision was with- 
out jurisdiction ; 

(2) That the Secretary of War has no legal right to make an award 
favorable to these claimants upon the basis of the facts herein 
presented; and 

(3) That the Secretary of War has no jurisdiction or authority to 
take any steps toward the making of awards in favor of these 
claimants. 

The Attorney General expresses no opinion upon the question as to 
whether or not, under the facts herein stated, there is any moral 
obligation resting on the Government to satisfy the claims of the 
employees of these companies. 


DEPARTMENT OF J USTICE, 
December 17, 1923. 


Sir: I have the honor to acknowledge receipt of your let- 
ter of November 9, 1923, containing a statement of facts 
touching an alleged claim of certain employees of the Minne- 
apolis Steel & Machinery Company, of Minneapolis, The St. 
Paul Foundry Company, and The American Hoist & Der- 
rick Company, of St. Paul, which companies were engaged 
during the year 1918 in the production of war materials for 
the War Department, the Navy Department, and the Ship- 
ping Board. As supplementary of your statement, you also’ 
inclose copy of your predecessor’s decision on appeal from 
the decision of the Standing Committee of the War Depart- 
ment Claims Board and the findings and decision of the 
Board of Contract Adjustment, and other papers in the case. 

Without undertaking to restate in detail the facts stated 
by you in your communication, and the statements contained 
in the findings arid decision of the War Department Claims 
Board, and the decision of Secretary Baker, which substan- 
tially agree, the facts, briefly summarized, are as follows: 

In the spring of 1918 certain persons from Minneapolis 
and St. Paul called the attention of the War Labor Board to 
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what was represented to be a condition of unrest and dis- 
satisfaction on the part of workmen employed by the afore- 
said companies, which, it was alleged, was likely to inter- 
fere with the orderly and efficient production of war ma- 
terials by these companies and might result in strikes. 
Thereupon the War Labor Board sent to Minneapolis and 
St. Paul certain agents and representatives of the Board to 
investigate the conditions. The attitude of the employers 
was that there was no serious unrest or dispute, at least none 
which the employers themselves could not settle with their 
employees, and they refused the offices of the War Labor 
Board, and refused to submit to the Board any question of 
dispute between the companies and their employees, claiming 
that the War Labor Board had no jurisdiction. Notwith- 
standing this attitude of the employers, the War Labor 
Board assumed jurisdiction. These representatives of the 
War Labor Board were sent to Minneapolis and St. Paul 
during the months of May and June, 1918. Early in Octo- 
ber, 1918, the War Labor Board sent Mr. Vernon J. Rose, 
an investigator of the Board, to Minneapolis. By this time, 
it is stated among the findings of the Board of Contract Ad- 
justment, the unrest and dissatisfaction had increased and 
there was danger of a strike. Mr. Rose made statements to 
the men at various meetings held by them. At these meet- 
ings of the men it appears Mr. Rose appealed to them to stay 
on the work, explaining to them how the War Labor Board 
came into existence and how it functioned, and stated that 
the wants of the men would be taken care of through the 
proper channels of the Government, and stated that whatever 
findings and decisions were made by the War Labor Board 
would be carried into effect, and the Government would see to 
it that the companies would live up to the decisions of the 
War Labor Board. It further appears from the statements 
contained in your communication and from the findings of 
the Board of Contract Adjustment, and the findings and de- 
cision of your predecessor, that Messrs. William H. Taft and 
Frank P. Walsh were appointed by the War Labor Board to 
deal with the matter, and that they entered upon an investi- 
gation lasting a number of months. On April 11, 1919, they 
made a decision granting a general increase in wages to take 
effect, in the case of the Minneapolis Steel & Machinery Com- 
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pany, as of October 1, 1918, and in the case of the other two 
companies, as of October 24, 1918. The companies, not hav- 
ing submitted to arbitration by this committee of the War 
Labor Board, refused to recognize or to be bound by its de- 
cision, and refused to pay the increase in wages. Early in 
June, 1919, the War Labor Board sent an agent to Minne- 
apolis to see what could be done. The companies refused to 
make any payments or to be bound by the decision of Messrs. 
Taft and Walsh. This was revorted by the agent in a tele- 
gram in the early part of June, 1919, to Mr. E. B. Wood, 
Chief Administrator of the War Labor Board, which tele- 
gram was received by Mr. Angelo, Assistant Chief Admin- 
. istrator, who communicated the facts to Mr. Payson Irwin, 
Special Assistant to the Chief of the Industrial Service of 
the Ordnance Department, an agency created by that Depart- 
ment to adjust labor disputes. Mr. Angelo called Mr. Ir- 
win’s attention to the facts, and stated to him that it seemed 
that the good faith of the Government was involved, and 
that if it was true that the men had been made promises 
that they should be kept. After some investigation, Mr. 
Irwin reported to Mr. Angelo that there did not appear to 
be any way in which payment could be made. These matters 
all occurred prior to June 30, 1919. The Board of Contract 
Adjustment assumed to take jurisdiction under the Dent 
Act, and under date of June 3, 1920, made certain findings 
of fact and recommended a disposition of the claim of these 
employees in their favor. After this action of the Board of 
Contract Adjustment, the case was considered by the Stand- 
ing Committee of the War Department Claims Board, which 
found that no contract, either express or implied, was, in 
fact, made, as the War Labor Board had no authority to 
make contracts for the United States and that no claim had 
been filed by any claimant prior to June 30, 1919, as required 
by the Dent Act. The Standing Committee recommended 
that the findings and decision of the Board of Contract Ad- 
justment be disapproved. The matter being presented to 
the then Secretary of War, he reversed the action of the 
Board of Contract. Adjustment, and affirmed that of the 
Standing Committee. Later, however, upon request for re- 
hearing, he reversed the former decision and affirmed the 
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findings and decision of the Board of Contract Adjustment, 
thus finding in favor of the validity of the claim. 

The Board of Contract Adjustment, after making findings 
substantially as stated above, although more at length, 
rendered the following decision: 

“This Board will cause the amounts due to the claim- 
ants to be ascertained and computed in accordance with this 
decision of the provisions of the supply circulars of the 
Purchase, Storage and Traffic Division, and will make the 
statutory award and cause the same to be executed on behalf 
of the United States and by the claimants, and to be trans- 
mitted to the proper finance officer for payment.” 

The Secretary of War, after the statement of his findings 
of fact and his conclusions based thereon, concludes as fol- 
lows: 

“T, therefore, direct that this claim be returned to the 
Standing Committee of the War Department Claims Board 
with direction that it regard the decision of the Board 
of Contract Adjustment sustaining the claims of the em- 
ployees as final, and that it proceed by such agencies as are 
appropriate and necessary, to pay and adjust the claims of 
the men, which I now hold to have been contracts created 
by the War Labor Board as an agent of the President in and 
about the production of munitions and supplhes for the War 
Department.” 

You request my opinion upon the following points, stating 
them in your own language: 

“ First. As to whether or not the decision of my pred- 
ecessor, Mr. Newton D. Baker, made on November 30, 1920, 
is binding upon me. 

“ Second. If my predecessor’s opinion is not binding upon 
me, have I the legal right at this time to make an award 
favorable to the claimants upon the basis of the findings 
presented in this letter and the accompanying papers? 

“Third. What, from a legal point of view under the 
circumstances disclosed by your study of the case, should be 
my further course of action in the premises?” 

I will first answer your inquiries and then proceed to assign 
the reasons which lead to these conclusions. Answering 
your first question, it is my opinion that the decision of your 
predecessor is not binding upon you. In answer to your 
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second question, it is my opinion that you have no legal 
right to make an award favorable to the claimants upon 
the basis of the facts presented in your letter and the accom- 
panying papers. Answering your third question, it is my 
opinion that you have no jurisdiction or authority to 
take any steps toward the making of awards in favor of 
those so-called claimants. 

I express no opinion upon the question, whether or not 
there is any moral obligation 1esting on the Government to 
satisfy the claims of the employees of these companies, 
founded upon the foregoing state of facts. Your power and 
authority to deal with this class of claims is derived wholly 
from the provisions of the Dent Act. The authority of 
your predecessor was the same. This Act, itself, is founded 
on a recognition of the moral obligation of the Government 
where no legal obligation existed. The law requires con- 
tracts entered into by the Secretary of War, Secretary of 
the Navy, and Secretary of the Interior to be in writing and 
signed by the parties. All the cases falling within the 
provisions of the Dent Act fail to comply with the statutory 
requirement. Therefore, no action could be maintained 
against the United States on such contracts, the hability of 
the Government being only for the fair value of what it 
had received. Congress, recognizing that this would not 
make the contractor whole who had incurred expenses neces- 
sary to carrying out the agreement, and recognizing its 
moral obligation to make compensation for these expendi- 
tures incurred in good faith on its behalf, passed the Dent 
Act, affording relief to such contractors, and it committed 
the duty of administering the Act to the Secretary of War. 
But Congress did not commit the exercise of the powers 
which Congress possesses to the Secretary of War. Congress 
not only had the right to provide for compensation to such 
contractors, but also had the right to put limitations upon 
the extent to which relief would be granted and to impose 
whatever conditions it saw fit upon claimants who might 
desire to avail themselves of the benefits of the Act. The 
Act provided that no relief under its provisions should be 
given to any contractor who did not present his claim be- 
fore the 30th day of June, 1919. The Secretary of War has 
therefore no power or jurisdiction to grant any relief to any 
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claimant who failed to present his claim before the 380th day 
of June, 1919. 

It is, of course, a well-settled principle of administration 
which has been adhered to since the foundation of our Gov- 
ernment, that a decision made by the head of a department, 
within the scope of his authority, can not be reviewed and 
set aside by his successor in office. If, however, the decision 
of his predecessor was without jurisdiction, his decision is 
not binding upon anyone. Such findings and decisions are 
wholly void. 

Jurisdiction is the power to hear and determine. It is, of 
course, a familiar principle of law that where a court ad- 
Judicates and decides that facts necessary to give it jurisdic- 
tion exist, the finding is conclusive and can not be con- 
troverted in a collateral attack. But there is no presumption 
in favor of jurisdiction, even in courts of general jurisdic- 
tion, against the record. The same is true of tribunals ex- 
ercising quasi judicial powers. Where the facts on which 
the court assumes jurisdiction are recited in the record, and 
upon the facts thus recited it appears as a matter of law 
that the tribunal had no jurisdiction, the mere finding that 
it had such jurisdiction will not avail against the record. 
The undisputed facts, shown by the record in this case, dis- 
close that your predecessor had no jurisdiction to hear and 
determine. In my opinion, upon the facts stated, the Secre- 
tary of War was and is absolutely without power or jurisdic- 
tion to settle, adjust, or pay such claims. 

The record shows affirmatively that no claimant presented 
his claim before June 30, 1919, as required by the Dent 
Act. The record discloses and the findings of both the Board 
of Contract Adjustment and of Secretary Baker are that 
tne only presentation: claimed to have been made prior to 
that date was the alleged presentation involved in the con- 
versation concerning these claims between Mr. Angelo and 
Mr. Irwin sometime in June, 1919. This conversation was 
of the most general character, and it clearly appears from 
the record that Mr. Angelo did not present to Mr. Irwin a 
claim on behalf of any individual claimant. These claims, 
if any exist, are individual claims, and not the claim of any 
organization. The talks of Mr. Rose were to individuals, 
and there is no claim or showing in the record that there is 
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any organization in existence which represents these men 
and acted, or could act for them as a whole. There being 
no organization which represented them either in making 
the alleged contract or in presenting the claim, there is 
nothing in the record to show that any individual presented 
a claim. On the contrary, the record discloses that the 
only presentation of claims made prior to June 30, 1919, 
was this informal talk between Mr. Angelo and Mr. Irwin, 
and it affirmatively discloses that this was the only presenta- 
tion of aclaim. It is true that any claimant might present 
his claim to the Government through a duly authorized agent 
acting for him. Not only did Mr. Angelo not present a 
claim of any individual or of any organization, but he did 
tot, in his conversation with Mr. Irwin or upon the hearing 
before the Board of Contract Adjustment, make any claim 
that he was authorized by any individual or any organization 
to act as agent in presenting the claim. 

But there is a still more serious objection to be made to the 
claim that Mr. Angelo represented these claimants in the 
prosecution of their claims, and that is that he was forbidden 
by law to do anything on their behalf in the prosecution of 
their claims. Had Mr. Angelo undertaken to act as agent 
of these claimants in the prosecution of their claims and 
presented them to the Secretary of War, it would have been 
the duty of the Secretary of War to refuse to accept such a 
presentation of the claim at his hands. The statute, 85 Stat. 
1107, sec. 109, provides that— 

“ Whover, being an officer of the United States, or a person 
holding any place of trust or profit, or discharging any offi- 
cial function under, or in connection with, any Executive De- 
partment of the Government of the United States, or under 
the Senate or House of Representatives of the United States, 
shall act as an agent or attorney for prosecuting any claim 
against the United States, or in any manner, or by any means, 
otherwise than in discharge of his proper official duties, shall 
aid or assist. in the prosecution or support of any such claim, 
or receive any gratuity, or any share of or interest in any 
claim from any claimant against the United States, with in- 
tent to aid or assist, or in consideration of having aided or 
assisted, in the prosecution of such claim,” 
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shall be punished as therein provided. It was no part of the 
official duty of Mr. Angelo to assist these claimants in prose- 
cuting their claims against the Government, assuming that it 
was within the power of the War Labor Board, in the dis- 
charge of its duties, to bind the Government by contract, 
which is only assumed for the purpose of the argument, its 
duties clearly did not extend to assisting those in whose favor 
it had created obligations against the Government in the 
prosecution of their claims. It would be dangerous for the 
Government to establish the principle that an officer or agent 
of the Government, authorized to create obligations against 
the Government, should be authorized at the same time to 
assist those in whose favor he had created the obligation in 
prosecuting it against the Government. Not only has it not 
established such a principle, but it has forbidden it by stat- 
ute, and no claimant who might induce an officer or agent 
of the Government to violate the law could obtain any right 
arising out of his own wrong. Mr. Angelo did not do this, 
however, as the record shows. He had no authority to do it, 
as affirmatively appears, and it can not be assumed that he 
volunteered to assist claimants by violating the law. Even 
if Mr. Angelo had, in fact, intended to act as agent of these 
claimants and intended to present their claims, the act of 
authorizing him to do so, and his act in doing so, being 
against public policy as declared by statute, could be given 
no effect. No claimant can base his right under the Dent 
Act to share 1n its benefits by an act in contravention of the 
public policy of the United States as declared by statute. 

From these considerations it follows that there is no find- 
ing or award of your predecessor to be revoked, and the rule 
sought to be invoked here on behalf of claimants has no ap- 
plication. There being no presentation of the claims to the 
Government by the claimants prior to June 30, 1919, your 
predecessor was without jurisdiction to act, and you have 
how no jurisdiction to act upon these claims and should take 
no action upon them. 

You also transmitted to me the opintons given by three 
Judge Advocates General of the Army, who agree in the 
opinion that there was no power or authority in the War 
Labor Board to make contracts binding the United States. 
I concur in the conclusions reached by them in these opinions. 
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The Secretary of War is only authorized to settle claims 
arising out of agreements made by officers or agents of the 
United States authorized to make contracts binding the Gov- 
ernment. The record again discloses, affirmatively and fully, 
the facts, and, as a matter of law, it appears from the find- 
ings of the Board of Contract Adjustment, approved by your 
predecessor, that the person alleged to have made the con- 
tract on behalf of the Government was without any author- 
ity to bind the United States by contract for labor in the 
manufacture of munitions, and everyone dealing with the 
Government is bound to take notice of the extent of the au- 
thority of Government agents to bind the Government by 
contract. 
Respectfully yours, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF WAR. 
q 


CONSTRUCTION OF THE OLD HICKORY POWDER PLANT. 


Where under a contract entered into between the United States 
and the Du Pont Engineering Co. for the erection of the Old 
Hickory Powder Plant, which contract authorized the Du Pont 
Engineering Co. to sublet portions of the work to subcontractors 
and to pay extra compensaticn for materials and services, the 
Du Pont Engineering Co. negotiated a contract with the Mason 
& Hangar Co. for construction work on said powder plant and 
paid to the latter company, in accordance with its contract, a fee 
of 5 per cent upon the total amount of its expenditures in perform- 
ing its contract, the Government is liable to reimburse the Du 
Pont Engineering Co. for the fee thus paid by it to the Mason & 
Hangar Co. 


DEPARTMENT OF JUSTICE, 
December 27, 1923. 

Sir: I have been heretofore requested by you to give an 
opinion concerning the legality of the fee paid Mason & 
Hanger by the Du Pont Engineering Co. for construction 
work on the Old Hickory Powder Plant. A final con- 
clusion on this subject has been delayed awaiting the result 
of certain investigations which have been jointly conducted 
by representatives of the War Department and the Depart- 
' ment of Justice. That hearing has been concluded and 
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I am now prepared to submit my conclusion with reference 
to the Mason & Hanger fee. 

Inasmuch as the facts surrounding the contract which was 
entered into between the Du Pont Engineering Co. and the 
Mason & Hanger Co. have influenced me to a certain extent 
in reaching a conclusion, I deem it necessary to restate such 
portions thereof as I deem appropriate. 

On the 29th day of January, 1918, a contract was duly 
executed between the United States and the Du Pont En- 
gineering Co., of Wilmington, Del., relating to the con- 
struction of the Old Hickory Powder Plant, the contract 
constituting the Du Pont Engineering Co., the construction 
manager for the United States in the erection of said plant. 

This contract was canceled by a second contract between 
the same parties, executed on the 23d day of March, 1918, 
by the terms of which contract the Du Pont Engineering 
Co. ceased to represent the United States as, construction 
manager and became contractor for the erection of the plant. 

While representing the United States as construction man- 
ager under the contract of January 29, 1918, the Du Pont 
Engineering Co., as agent, negotiated a contract with the 
Mason & Hanger Co. on the 6th day of February, 1918. 
The authority for the negotiation of such contract is to be 
found in Article V of the contract of January 29, 1918, and 
is in the following language: 

“ Whenever it is inexpedient for any portion of the work 
of or connected with said construction to be performed by 
the construction manager, it may in its discretion sublet 
such portion of the work, provided the contract of subletting 
is submitted to and approved by the special director before 
being entered into by the construction manager. * * * 
It is understood that the construction manager in dealing 
with persons other than the United States of America, shall 
make all contracts and purchases and other arrangements 
for the performance of this contract in its capacity as agent 
for the United States of America and in its name, and with- 
out liability on the part of the construction manager or spe- 
cial director under any contracts or purchases so made.” 
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Inasmuch as the validity of this contract as entered into 
by the Mason & Hanger Co. is important, this provision of 
the contract is quoted. 

The contract required such contract, thus negotiated on 
behalf of the Government by its construction manager, to be 
first submitted to and approved by Mr. D. C. Jackling, spe- 
cial director, duly authorized by the. Secretary of War to 
represent the United States in the construction and opera- 
tion of the plant. If it be suggested that it is doubtful if 
any administrative officer or agent of the Government could 
legally appoint a corporation to act as the Government’s 
agent in making contracts, it is to be noted that this power. 
to make a contract is, under the language above quoted, not 
to bind the Government until approved by Mr. Jackling, 
who was duly authorized by the Secretary of War to do all 
things necessary for the construction of this powder plant. 
This would seem, therefore, to remove a possible objection 
to the validity of this contract negotiated by the Du Pont 
Engineering Co. It was signed by the Mason & Hanger 
Co. by its president and attested by its secretary; by the 
United States of America by Du Pont .Engineering Co., 
agent, by its vice president and attested by its secretary, 
and signed “Approved and authorized, D. C. Jackling, spe- 
cial director.” There would not seem to be any legal dis- 
tinction between a contract signed by Mr. Jackling coupled 
with the statement that he signed it on behalf of the Govern- 
ment, and one signed by him coupled with the statement that 
he approved and authorized the contract. The legal effect 
of his signing the contract for the Government is to evidence 
the fact that he-did approve and authorize it on behalf of 
the Government. The material facts are that the provisions 
of a contract which is to bind the Government shall have. 
received the approval of an officer or agent of the Govern- 
ment duly authorized to represent it, and that he has signed 
it. This contract fully comphes with these requirements. 

As already stated, the agency contract between the United 
States and the Du Pont Engineering Co., of January 29, 
1918, was superseded by the contract of March 23, 1918. 
This contract superseded and canceled the contract of Janu- 
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ary 29, 1918, but Article XXIV thereof contained this pro- 
vision: | 

“ Provided, however, that such cancellation and termina- 
tion shall not in any way affect any of the subcontracts, 
obligations or commitments which the Du Pont Engineering 
Company, as agent, has heretofore in good faith entered into 
or incurred under said contract of January 29, 1918.” 

Such provision was doubtless inserted for the purpose 
only of making it clear that the United States did not claim 
that its contract of March 238, 1918, with the Du Pont En- 
gineering Co. affected any valid obligation the Government 
had already entered into with third parties through the 
agency of the Du Pont Engineering Co., and approved and 
_ authorized by the special director. Of course, it could not 
legally affect such obligations. 

The contract of March 23, 1918, entirely changed the legal 
relations between the United States and the Du Pont Engi- 
neering Co. Under the first contract it acted only as an agent, 
while under the second its relation to the Government became 
that of contractor for the erection of the plant. Under the 
agency contract of January 29, 1918, the United States 
bound itself to pay to the Du Pont Engineering Co. the sum 
of $2,000,000 for its services as construction manager; by 
the contract of March 23, 1918, the Du Pont Engineering 
Co. agreed to construct the plant for the sum of $1. The 
explanation for an undertaking to construct a plant esti- 
mated to cost $75,000,000 without profit is apparent from 
the further provisions of the contract which required the 
Government to take at an agreed price 45,800,000 pounds of 
powder, provided the making of powder should continue 
under the contract until that amount had been produced. 
This provision and its attendant opportunity for profit was 
liable, however, to be largely or wholly defeated by the pro- 
vision of the contract that it might be terminated before 
completion, if the need of the Government for the powder 
should cease. This, however, was a risk which the con- 
tractor voluntarily assumed. 

The provision of the contract between the United States 
and the Du Pont Engineering Co., of March 23, 1918, 
relating to the power of the Du Pont Engineering Co. to 


= The Secretary of War. 67 


make subcontracts, is contained in Article II of the con- 
tract, and is as follows: 

“Whenever it is inexpedient for any portion of the 
construction work to be performed by the contractor, it may 
in its discretion, sublet such portions of the work upon the 
most advantageous terms obtainable consistent with the best 
- interests of the United States.” | 

This provision of the contract, standing alone, would seem 
to be susceptible of two interpretations: The first is that 
the discretion mentioned was the discretion to either per- 
form the entire contract itself, or to sublet such portions, 
if any, as it might find it inexpedient to perform itself. The 
second interpretation is that the discretion mentioned ex- 
tended not only to the determination involved in the first 
interpretation, but that it also extended to the determination 
of the terms upon which such portions might be sublet; 
such terms also to be influenced and affected in its discretion 
by considering whether or not they are consistent with the 
best interests of the United States. 

It is a well-known rule of legal interpretation that the lan- 
guage used in a particular provision of a contract, when its 
meaning appears to be obscure, requires resort to and con- 
sideration of the entire contract in order that obscurity 
may, 1f possible, be removed and the meaning of the parties 
to the contract made plain. 

The language last quoted from the contract is contained 
in the first paragraph of Article II. The entire paragraph 
reads as follows: 

“The contractor is hereby authorized to do all things 
necessary or convenient in and about the construction of 
the plant, including the purchase and procurement of all 
materials and labor necessary therefor, except that the 
United States shall furnish the requisite amount of platinum 
estimated at approximately 13,000 ounces, to be paid for by 
the contractor and charged to the cost of construction. In 
order that the contractor may expedite the work of construc- 
tion it may in its discretion from time to time pay extra 
compensation for materials or services, subject, however, to 
the approval of the contracting officer, which extra compen- 
sation shall be charged to the cost of construction. 
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“Whenever it is inexpedient for any portion of the con- 
struction work to be performed by the contractor, it may, in 
its discretion sublet such portion of the work upon the most 
advantageous terms obtainable consistent with the best in- 
terests of the United States. All such subcontracts to be 
subject to cancellation and termination upon the same con- 
ditions as those governing the cancellation and termination 
of this contract.” 

In the opening sentence of this paragraph it is to be ob- 
served that very broad powers of determination were given 
to the contractor; it was empowered “ to do all things neces- 
sary or convenient in and about the construction of the 
plant.” The breadth of the powers here conferred chal- 
lenges attention. The construction of a plant for the manu- 
facture of smokeless powder is, however, manifestly a highly 
technical undertaking, involving extraordinary scientific 
‘knowledge. It is therefore fair to assume that the technical 
knowledge necessary to be employed is confined to a very 
limited number of persons or corporations. The construc- 
tion of a plant to manufacture smokeless powder for cannon 
is not a subject upon which contractors, generally, could be 
assumed to have the requisite technical knowledge. It would 
seem, therefore, there was special reason for giving wide 
powers to a company experienced in the construction of 
plants to do this work, which it appears this company pos- 
sessed. Under the great stress of necessity for the speedy 
construction of this plant it would have doubtless been un- 
wise and dangerous to undertake to require the contractor to 
work under restrictions imposed by those not familiar with 
the subject. But whatever the reasons—and they would seem 
to be apparent—wide discretionary powers were conferred 
on this contractor. 

Attention is next directed to the second provision of this 
paragraph empowering the contractor, because of the neces- 
sity for expedition, in its discretion, to pay extra com- 
pensation for materials or services, but this discretion is ex- 
pressly made subject to the approval of the contracting 
officer. ‘Then the provision immediately follows which au- 
thorizes the contractor, in its discretion, to sublet such por- 
tions of the work as it may find inexpedient to perform 
itself to subcontractors upon the best terms obtainable con- 
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sistent with the best interests of the United States. There 
Is no provision here for obtaining the approval of the con- 
tracting officer. It is very suggestive that while the provi- 
sion immediately preceding this for payment of extra com- 
pensation is made subject to approval of the contracting 
officer, and that such expense shall not be incurred without 
his approval, that the next provision—being the one under 
' consideration—is not made subject to the approval of such 
officer. Instead of being made subject to approval of the 
contracting officer, it is followed by this language: 

«* * * All such subcontracts to be subject to cancella- 
tion and termination upon the same condition as those gov- 
erning the cancellation and termination of this contract.” 

The contracting parties had just made the first expendi- 
ture subject to approval by the contracting officer, but made 
this provision for subcontracts only subject tc cancellation 
and termination. Is it a reasonable construction of the 
provision relating to subcontracts that a contractor who was 
to receive no profit for construction would agree, or that the 
Government would expect him to agree, to make contracts 
for expenses which would bind him but which, after he had 
made the expense, would not bind the United States. If 
it had been the intention of the parties that this discre- 
tion was to be limited, I am of opinion that discretion would 
in the nature of things have been limited as in the provision 
made preceding it, before any expense had been incurred or 
a contract to make expense had been executed. It seems an 
unreasonable construction of this provision that while the 
provision immediately preceding protected the contractor, 
who was to receive no profit for constructing the plant, and 
under its terms might never receive any profit, from sustain- 
ing a loss, after the expense was incurred, by providing that 
it should not be incurred until approved by the contracting 
officer, but in the very next provision left him without this 
protection in case the contracting officer should afterward 
question his exercise of discretion, and thus result in his 
constructing the plant without any profit, but at an actual 
loss. It does not seem reasonable to suppose that this was the 
intention of the parties. In the case of a contract to build 
a plant without profit, it would require plain language to 
warrant such a construction. There is nothing in the record 
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before me to indicate that the costs incurred by the subcon- 
tractor were not incurred in good faith. The only question 
for consideration is whether the 5 per cent fixed by the sub- 
contract was a matter to be determined in the discretion of 
the contractor, or whether the whole matter was left open for 
subsequent determination by the Government. If it was a 
matter to be determined in the discretion of the contractor, 
the Government would be lable in the absence of fraud or 
corruption, and the construction just mentioned tends 
strongly to show that it was the meaning of the provision 
in question that it was a matter to be left to the discretion 
of the contractor. 

Attention is directed to the provision of Article IX of the 
contract between the United States and the Du Pont En- 
gineering Co. This provision reads as follows: 

“ The United States may examine all work as it progresses 
and shall audit all accounts but in such manner as not to 
interfere with the contractor proceeding with the construc- 
tion and operation in any manner and by any means that 
in its judgment will best produce the desired results under 
this contract.” 

This indicates a broad discretion intended to be conferred 
upon the contractor under this contract. Where that dis- 
cretion was to be modified and controlled by the Govern- 
ment, it is reasonable to conclude that special provision 
would be made in the contract for such modification and 
control. The contractor selected the Mason & Hanger Co. 
as one of the means of performing its contract with the 
Government, and as to the fee to be paid the subcontractor, 
it had already been approved by the Government which 
was under obligation to pay up to the full amount of the 
costs incurred under-its contract with the Government with- 
out any maximum limit upon the amount of work. 

It is, of course, evident that most of the work performed 
by Mason & Hanger was performed under subcontract with 
the Du Pont Engineering Co., as only 45 days elapsed be- 
tween the first subcontract and the second subcontract, a 
portion of which time would necessarily be consumed in 
preparation to perform. I can not find any warrant in the 
contract for the position that the Government is liable at 
the rate of 5 per cent for two-thirds of the fee paid to 
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Mason & Hanger Co. by the Du Pont Engineering Co., and 
to 24 per cent upon the remainder. 

Apparently the only change made in the original con- 
tract between the United States and Mason & Hanger Co., 
dated February 6, 1918, and the subcontract with the Du 
Pont Engineering Co., dated March 23, 1918, was that under 
the original contract the work of Mason & Hanger Co. 
was to be confined to work “ within the boundary lines of 
the site,” while under the subcontract with the Du Pont 
Engineering Co. it was to perform “ within and beyond the 
boundary lines of the plant site.” The work beyond the 
plant site performed by the Mason & Hanger Co. it ap- 
pears was the completion of the railroad tracks from the 
line of the Nashville, Chattanooga & St. Louis Railroad to 
the plant site, which was being constructed by that railroad 
under a contract with the Government to construct it for 
cost, plus 10 per cent. From and after March 18, 1918, 
it appears this work was performed by the Mason & Hanger 
Co. under its subcontract with the Du Pont Engineering 
Co. at cost, plus 5 per cent, the agreement with the railroad 
company to pay it cost, plus 10 per cent, being thereupon 
terminated. This was plainly to the interest of the Gov- 
ernment to the extent of 5 per cent of the cost. 

The performance of this contract was one requiring the 
exercise of technical knowledge :.nd skill. It would be im- 
practicable and unwise in such a contract to undertake to 
control ‘in detail the exercise of the contractor’s special 
knowledge and experience, and this would seem to extend 
to the selection of those who should assist him, and the com- 
pensation to be paid for such assistance. To some extent 
this contract did limit the exercise of the contractor’s discre- 
tion and the compensation to be paid, and left the manner 
and means of performance in other respects to the discretion 
of the contractor. This does not appear to be inconsistent 
with fundamental principles underlying the making of such 
contracts. As to the particular provision under considera- 
tion, the selection of the contractor’s assistants and the com- 
pensation to be paid seems to have been left to the exercise 
of the contractor’s discretion, with directions as to the prin- 
ciples governing the exercise of such discretion. In the ab- 
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sence of any suggestion of fraud or corruption or bad faith 
in the making of the subcontract, I am unable to see any sub- 
stantial ground for holding that the United States can now 
refuse to refund the amount paid as fees to the Mason & 
Hanger Co., assuming, of course, in the absence of any show- 
ing to the contrary, that such payments were based upon the 
true amount of the expenditures made by the Mason & 
Hanger Co. 

Even if I should be in error in the views here expressed, 
and that it is still open to the Secretary of War in making 
the settlement with the Du Pont Engineering Co. to deter- 
mine whether or not the subcontract was made at the best 
price obtainable consistent with the best interests of the 
United States, it would seem that it. would be extremely diffi- © 
cult, if not impossible, to escape liability to reimburse the 
Du Pont Engineering Co. for the fees which it is admitted 
it has paid in full to the Mason & Hanger Co. 

If it be true that at the time of the execution of the con- 
tract of March 23, 1918, there was subsisting a valid con- 
tract between the United States and the Mason & Hanger 
Co. for the performance of the same work which its con- 
tract, made subsequently with the Du Pont Engineering 
Co. veunived it to perform, together with some additional 
work, the United States is then confronted with a situation 
where by virtue of the second contract with the Mason & 
Hanger Co. a novation was effected with the consent of all 
three parties by which the Du Pont Engineering Co. as- 
sumed and agreed to carry out the original contract with the 
Government. This constituted a novation which relieved 
the United States of its obligation under the original con- 
tract to the Mason & Hanger Co. It would be difficult, it 
seems to me, to resist the payment of this fee upon the ground 
that the Du Pont Engineering Co. had not, in the hght 
of all the facts, exercised a wise discretion in making the 
contract it did. It was under the necessity of acting under 
and in the light of the facts known to it; it knew that the 
Government had already made a contract with Mason & 
Hanger Co. to do the bulk of this work for a fee of 5 per 
cent upon the total amount of its expenditures. It is true 
that its first contract was based on a prime contract which 
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called for an expenditure estimated at $50,000,000, but its 
contract with the Government was indefinite as to the 
amount of the work it should perform, as it was required to 
perform additional work whenever called upon to do so, and 
the same provision was contained in the second subcontract. 
The contracting officer for the Government had thus already 
approved the fee to be paid. 

Furthermore, by the contract of January 29, 1918, the 
Government had fixed the fee of the Du Pont Engineering 
Co. as construction manager at 4 per cent of the entire esti- - 
mated cost of the construction of the plant. If this, in the 
judgment of the contracting officer, was a fair and reasonable 
fee based upon the entire estimated cost, a fee of 5 per cent 
to a subcontractor based upon performance of only a por- 
tion of the work could hardly be said to be out of proportion 
to the fee fixed as reasonable upon the entire contract. 

Article VI of the contract provides that: 

“When the operation of the plant shall cease or upon 
termination or cancellation of this contract under Article 
XV, the United States shall reimburse the contractor for 
all costs and expenses of every character and description in- 
curred or made in or connected with the construction, equip- 
ment or operation of the plant, or any part thereof, including 
the cost of all labor, freight and all apparatus and ma- 
terials purchased, whether delivered or undelivered, in con- 
nection with the construction and equipment or the opera- 
tion or contemplated operation thereof. All obligations of 
the contractor incurred hereunder outstanding at the date 
of such secession or termination or which may thereafter 
arise shall be assumed by the United States, and the United - 
States shall save harmless the contrattor in respect to any 
liability whatsoever in connection therewith. At the option 
of the United States the contractor shall assign or transfer 
to the United States or its nominee all contracts thus out- 
standing entered into by the contractor hereunder.” 

It seems altogether unlikely that a court would hold that 
the Du Pont Engineering Co. was not warranted under 
these circumstances in fixing the fee, as it had already been 
approved by the contracting officer, when, in addition to that, 
the Government was being relieved from the consequences 
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of a breach of its own contract. If it was unwise to fix 
the fee at 5 per cent of the cost of the work without at the 
same time fixing a maximum fee, it is not perceived how this 
unwise exercise of discertion can now be visited on the Du 
Pont Engineering Co. The subcontract with the Mason 
& Hanger Co. was an assumption of the Government’s con- 
tract with Mason & Hanger Co., and its terms could not 
have been changed without breaching the contract which 
the Government had already made. 

The Government, like a private individual, is bound by 
its own contracts properly executed which are not induced 
by fraud or corruption. Government agencies duly: em- 
powered to make contracts have a discretion committed to 
them which courts will not control, where it is not limited 
by law, and there is absence of fraud, or such abuse of the 
discretion reposed as is tantamount to fraud. 

While it may be argued that it would have been wise to 
have fixed a maximum fee in the contract between the Gov- 
ernment and the Mason & Hanger Co. under the contract of 
February 6, 1918, it must be remembered it was not done by 
the Government under its contract with the Mason & Hanger 
Co., and in the light of the facts stated I am of the opinion 
that the Du Pont Engineering Co., having taken over this 
contract of the Government and assumed its obligations, 
and the work of the subcontractor having been completed 
and the fee fixed in its contract having been paid to it in 
full by the Du Pont Engineering Co., that the Government 
is lable to reimburse the Du Pont Engineering Co. for 5 
per cent of the actual cost incurred by the Mason & Hanger 
Co. in performing its contract. 

I deem it unnecessary to enter into a discussion of any 
other features involved, as the facts here recited and the 
conclusions drawn therefrom seem to me to be conclusive 
of the subject. 

With great respect, I am, 

Very sincerely yours, 


HARRY M. DAUGHERTY. 


To THE SECRETARY OF WAR. 
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Under the act of August 13, 1894 (28 Stat. 279), as amended by the 
act of March 23, 1910 (36 Stat. 241), the Integrity Mutual Casu- 
alty Co., which has no capital stock, can not qualify to issue 
surety bonds in favor of the United States. 

The word “capital” appearing in the amendatory act of March 23, 
1910, supra, was used in the sense of, or aS Synonymous with, 
capital stock. 


DEPARTMENT OF JUSTICE, 
December 27, 1923. 


Sir: By your letter of December 8, 1923, you request my 
opinion as to whether the Integrity Mutual Casualty Com- 
pany may qualify under the existing Federal law to issue 
surety bonds in favor of the United States. This company 
is organized and operated on the mutual plan with a surplus 
of over $500,000, but with no capital stock. 

Authority for the acceptance of bonds and undertakings 
executed by a corporate surety is contained in Section 1 of 
the Act of August 13, 1894, ch. 282, 28 Stat. 279. 

Section 3 of that Act, as amended by the Act of March 
23, 1910, ch. 109, 36 Stat. 241, is as follows: 

“ Every company, before transacting any business under 
this Act, shall deposit with the Secretary of the Treasury 
of the United States a copy of its charter or articles of in- 
corporation, and a statement, signed and sworn to by its 
president and secretary, showing its assets and liabilities. 
If the said Secretary of the Treasury shall be satisfied that 
such company has authority under its charter to do the busi- 
ness provided for in this Act, and that it has a paid-up 
capital of not less than two hundred and fifty thousand 
dollars, in cash or its equivalent, and is able to keep and 
perform its contracts, he shall grant authority in writing to 
such company to do business under this Act.” 

The question presented turns upon the construction of the 
word “ capital” in this section. If it is construed to mean 
“capital stock,” this company cannot qualify because it has 
no capital stock. If construed to mean assets, broadly, then 
the company may bx accepted as a surety. 

It appears that the former construction has been that 
adopted and consistently followed by the Treasury De- 
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partment. That is entitled to great respect and not to be 
disturbed except for cogent reasons. Laloque v. United 
States, 239 U. S. 62, 64; McLaren v. Fleischer, 256 U. S. 
477, 481. The same constructiin seems (inferentially at 
least) to have been given it in previous opinions. See 22 
Op. 421; 26 Op. 276, 277. , 

In Bailey v. Clark, 21 Wall. 284, the court defined 
“ capital ” as used in the Revenue Act of July 13, 1866, and 
said (pp. 286, 287) : 

“ When used with respect to the property of a corporation 
or association the term has a settled meaning; it applies only 
to the property or means contributed by the stockholders as 
the fund or basis for the business or enterprise for which 
the corporation or association was formed. As to them the 
term does not embrace temporary loans, though the moneys 
borrowed be directly appropriated in their business or under- 
takings.” 

See also Mechanics’ & Farmers’ Bank v. Townsend, 16 
Fed. Cas. p. 1806; Smith v. Dana, 77 Conn. 548, 552. 

The terms capital and capital stock are often used 
synonymously. Farst Nateonal Bank v. Durr, 246 Fed. 163, 
166. The capital stock remains invariable. State v. Morris- 
town Fire Ass’n, 23 N. J. Law, 195, 196. 

It is my opinion that the term “capital” was used by 
Congress in this legislation in the sense of, or as synonymous 
with, capital stock. This construction gives effect to the 
words “ paid up ’ used in conjunction with the word capital. 

Specifically answering your question, you are advised 
that the Integrity Mutual Casualty Co. cannot qualify as a 
surety under this law. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY, 


The President. VW 


TARIFF COMMISSION—INVESTIGATION IN RESPECT TO 
DUTY ON LOGS OF FIR, SPRUCE, ETC. 


Whenever logs of fir, spruce, cedar, or Western hemlock cut from 
lands of foreign countries, which shall at any time within 12 
months prior to their importation into the United States have 
imposed export restrictions of the nature defined by paragraph 
401 of the Tariff Act of 1922 (42 Stat. 889), then upon such 
importation these logs become subject to the duty established by 
that paragraph. 

The Secretary of the Treasury, having determined as a fact that 
logs of the description contained in paragraph 401, supra, when 
cut from certain lands in Canada, are subject to the duty fixed 
by that paragraph if imported into this country, the Tariff Com- 
mission has no power to refuse to make such investigation as may 
be necessary to determine the difference, if any, of productivn 
cost as between the two countries, whenever an application for 
a modification of the fixed duty shall properly come before it, 
and by such refusal prevent the President from exercising the 


powers and duties delegated to and charged upon him by section 
315 of said Tariff Act. 


DEPARTMENT OF JUSTICE, 
January 15, 1924. 


Srr: I have the honor to acknowledge the receipt of your 
letter of October 29, 1923, requesting my opinion as to the 
power and authority of the Tariff Commission to conduct 
an investigation in respect to the duty on logs of fir, spruce, 
cedar, and western hemlock imposed by the Tariff Act of 
1922. You inclose copies of the majority and dissenting 
opinions of the Commission and of its order of October 12, 
1923, discontinuing such an investigation. 

It appears from these inclosures that application was 
made by the Bloedell Donovan Lumber Mills for a reduc- 
tion of the duty and a preliminary public hearing was held 
August 3, 1923, as a result of which the majority of the Com- 
mission determined that the rate of duty “ imposed on logs 
of fir, spruce, cedar, and western hemlock by said paragraph 
401 of said Tariff Act, is not subject to increase or decrease 
by proclamation of the President under section 315 of Title 
III of said Act,” and for that reason entered an order dis- 
continuing the pending investigation. 

The question involves the consideration of the powers 
vested by Congress in the President and the Tariff Commis- 
sion by the Tariff Act of 1922 (42 Stat. 858). 
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The Commission was created under the authority of sec- 
tion 700 of the Act of Congress of September 8, 1916 (389 
Stat. 795), and by sections 702 and 703 of that Act it is 
charged solely with the duty of investigating certain facts 
as to the effect of the customs laws then in force or to be 
thereafter enacted and to make report of its findings of fact 
to the President or to Congress. These powers have not been 
increased by any subsequent Acts of Congress and the Com- 
mission remains a fact finding body. 

Title I of the Act of 1922 creates a dutiable list; Title 
II a free list. Paragraph 401 of Schedule 4 is under Title 
I and is therefore included within the dutiable list. 

Title I declares that, except as otherwise provided for 
in the Act, the rates of duty prescribed by the schedules and 
paragraphs of that list “shall be levied, collected, and 
paid ” upon all imports. 

Paragraph 401 of Schedule 4 of the dutiable list estab- 
lishes the following rate of duty upon: 

“Logs of fir, spruce, cedar, or Western hemlock, $1 per 
thousand feet board measure: Provided, That any such 
class of logs cut from any particular class of lands shall be 
exempt from such duty if imported from any country, 
dependency, province, or other subdivision of government 
which has, at no time during the twelve months immediately 
preceding their importation into the United States, main- 
tained any embargo, prohibition, or other restriction 
(whether by law, order, regulation, contractual relation or 
otherwise, directly or indirectly) upon the exportation of 
such class of logs from such country, dependency, province, 
or other subdivision of government, if cut from such class 
of lands.” (42 Stat. 889.) 

Paragraph 1700 of Schedule 15 is under Title II of the 
Act (42 Stat. 932) and is a part of the free list. It declares 
that “ Wood: logs”; and certain classes of timber in a speci- 
fied stage of manufacture, “ all of the foregoing not specially 
provided for,” shall be admitted free of duty, unless the 
country of export shall impose an import duty upon certain 
of the products when exported from the United States, in 
which event the President is granted power to negotiate for 
the removal of such import duty and upon the failure of such 
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negotiations to declare by proclamation an import duty 
equal to the foreign duty. 

Subdivision (a) of section 315, Title IIT of the Act, dele- 
gates to the President the power and duty of ascertaining 
whether there may be any difference in the domestic and 
foreign cost of production and where he shall find there is 
such difference and that the “ duties fixed in this Act do not 
equalize the said differences in costs of production,” he 
* shall proclaim the changes in classifications or increases or 
decreases in any rate of duty provided in this Act shown 
by said ascertained differences in such costs of production 
necessary to equalize the same. * * * Provided, That the 
total increase or decrease of such rates of duty shall not ex- 
ceed fifty per centum of the rates specified in Title I of this 
Act, or in any amendatory Act.” (42 Stat. 941.) 

Subdivision (c) of the same section provides: 

“ Investigations to assist the President in ascertaining dif- 
ferences in costs of production under this section shall be 
made by the United States Tariff Commission, and no proc- 
lamation shall be issued under this section until such investi- 
gation shall have been made. The commission shall give 
reasonable public notice of its hearings and shall give rea- 
sonable opportunity to parties interested to be present, to 
produce evidence, and to be heard. The commission is au- 
thorized to adopt such reasonable procedure, rules, and regu- 
lations as it may deem necessary.” (42 Stat. 942.) 

October 7, 1922, President Harding issued his Executive 
order, as follows: 

“It is ordered, that all requests, applications, or petitions 
for action or relief under the provisions of sections 315, 316, 
and 317 of Title III of the Tariff Act approved September 
‘21, 1922, shall be filed with or referred to the United States 
Tariff Commission for consideration and for such investiga- 
tion as shall be in accordance with law and the public inter- 
est, under rules and regulations to be prescribed by such 
Commission.” 

The Act of 1922, therefore, has not changed the status of 
the Tariff Commission and the powers and duties of that 
tribunal remain limited to the ascertainment and report of 
facts. 
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As to the increase or reduction of rates of duty fixed by 
the dutiable list of the Act, Congress by section 315 has 
clearly granted to the President the power to make such 
changes within prescribed limitations and under designated 
conditions. 

It has also made it the duty of the Tariff Commission to 
conduct such investigation as may be necessary to ascertain 
the facts in order that the President may be aided in the 
exercise of the discretion vested in him. 

Such investigation and report by the Commission is made 
a condition precedent to action by the President. 

The Secretary of the Treasury, in connection with the ad- 
ministrative enforcement of the Act, found January 16 and 
February 2, 1923 (Treasury Decisions 39413 and 39458, vol. 
43), that as to certain lands in the Provinces of New Bruns- 
wick and British Columbia, Canada, the restrictions men- 
tioned in paragraph 401 had been imposed within the period 
fixed by the Act and he instructed the various collectors of 
customs that in the case of the importation of logs of the 
character mentioned in that paragraph, cut from such lands, 
the duty as fixed should be assessed and collected. 

As to such importations, therefore, it is not only within 
the power but it becomes the duty of the President to ascer- 
tain whether there is any difference between the foreign and 
domestic cost of production which may not be equalized by 
the duty as fixed, and thereafter to determine the extent to 
which he will exercise the discretion vested in him as to the 
modification of that duty. 

It also becomes the duty of the Tariff Commission under 
the Act to make such investigation of facts as may be neces- 
sary to aid the President in ascertaining whether any such 
difference in cost exists and, if so, the extent thereof. 

The Commission, however, notwithstanding its limited 
powers and the fact that it can not under any circumstances 
modify the duties as fixed by ‘he Act, the power in this re- 
spect having been delegated solely to the President, has re- 
fused to proceed with the investigation in the instant mat- 
ter, and has based its action upon the majority opinion that 
sections 401 and 1700 must be considered together and that 
when so considered it becomes evident that the purpose of 
Congress was that commerce in all logs should be free and 
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that the duty imposed by paragraph 401 is in the nature of a 
penalty for the purpose of effectuating that distinct policy, 
which would be wholly frustrated 17 the President, upon a 
finding of production costs should reduce the duty chosen 
by Congress for the purpose indicated. (Opinion, pp. 6-7.) 

The opinion is also expressed by the majority of the Com- 
mission that the sole question is whether it is the duty of the 
- Commission to proceed with the investigation, irrespective 
of the language of section 315, when it becomes evident that 
to do so would involve a claim of authority to negative a 
specific legislative intent, and that neither the Commission 
nor the President can undertake to negative that intent (pp. 
14, 15). 

In the opinion as thus expressed, the Commission has ap- 
parently misconceived the limitations upon its powers and 
kas further disregarded two well-recognized principles of 
law; 

(A) That statutes must be so read as to give effect to each 
word and to harmonize seeming conflicts between sections, 
and that no presumption can be indulged in as to what may 
have been the policy of Congress in enacting the legislation 
under consideration. (S¢. Paul, etc., Ry. Co. v. Phelps, 137 
U. S. 528, 586; United States v. Z’emple, 105 U. S. 97, 99.) 

(B) That in comparing apparently competing para- 
graphs of the tariff laws, the one which more specifically 
describes the article should be applied and a general descrip- 
tion must always yield to a more specific designation. 
(American Net and Twine Co. v. Worthington, 141 U. S. 
468, 474; Fink v. United States, 170 U. S. 584, 586.) 

The power of Congress to delegate to the President pow- 
ers of the character of those included in section 315 of the 
Act is no longer open to question and the exercise of his 
discretion in that respect can not be questioned even by the 
courts. (Clark v. Field, 143 U. S. 649, 690.) 

For the reasons stated, I can not concur in the majority 
opinion of the Commission. 

It is my opinion that whenever logs of fir, spruce, cedar 
or western hemlock cut from lands of foreign countries, 
which shall at any time within twelve months prior to their 
importation into the United States have imposed export 
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restrictions of the nature defined by paragraph 401, then 
upon such importation these logs become subject to the duty 
established by that paragraph. 

It is therefore a duty fixed by Title I of the Act and is 
within the terms of section 315 of Title III and subject to 
modification by the President under the terms and condi- 
tions of that section. 

Paragraph 1700 has no bearing upon or relation to para- 
graph 401, as the former specifically provides that logs, 
generally, and the other forms of lumber described; “ all of 
the foregoing not specifically provided for,” shall be ad- 
mitted free of duty. 

These qualifying words clearly apply to some other pro- 
visions of the same Act and when so considered, it would 
seem clear that the logs to be admitted free include logs 
other than those specifically described in paragraph 401, 
as to which latter classes express provision has been made 
and they are declared to be dutiable with provision for their 
exemption from that duty under certain circumstances, 

I am of the further opinion that the Secretary of the 
Treasury having determined as a fact that logs of the 
description contained in paragraph 401, when cut from cer- 
tain lands in Canada, are subject to the duty fixed by that 
paragraph if imported into this country, the Commission 
has no power to refuse to make such investigation as may 
be necessary to determine the difference, if any, of produc- 
tion cost as between the two countries, whenever an applica- 
tion for a-modification of the fixed duty shall properly 
come before it, and by such refusal prevent the President 
from exercising the powers and duties delegated to and 
charged upon him by section 315. 

Respectfully submitted. 

HARRY M. DAUGHERTY. 

To THE PRESIDENT. 
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ADMINISTRATIVE EXAMINATION OF POSTAL SAVINGS 
ACCOUNTS. 


By the Budget and Accounting Act of 1921, section 309 (42 Stat. 25), 
Congress intended that accounting work should be done as there- 
tofore in the several executive departments and Government estab- 
lishments. 

The Comptroller General has the power under the provisions of the 
Budget and Accounting Act to regulate the forms, systems, and 
procedure for administrative accounting, but he has no power 
to prohibit the accounting work done in said departments and 
establishments, 

The Acts of July 31, 1894 (28 Stat. 205), August 23, 1912 (37 Stat. 
375), August 30, 1890 (26 Stat. 413), and Rev. Stat., sections 
3622, 3623, 3633, 3639, are still in force and plainly indicate 
that an administrative audit is required by the several executive 
departments and Government establishments of all public ac- 
counts preliminary to their audit by the General Accounting 
Office. 

The proposed regulations of the Comptroller General directing the 
discontinuance of accounting in the Division of Postal Savings, 
being unwarranted by statutory authority, are void. 


DEPARTMENT OF JUSTICE, 
January 21, 1924. 

Sir: I have the honor to comply with your request of 
December 28, 1923, for an opinion relative to the regula- 
tions which the Comptroller General has advised you he in- 
tends to make, changing the accounting procedure hereto- 
fore followed in the Division of Postal Savings. The regula- 
tions recite that they are made pursuant to the Act of 
June 10, 1921, c. 18, 42 Stat. 20, known as the Budget and 
Accounting Act, 1921. They prescribe, so far as material 
here, that postal savings accounts, with supporting vouchers 
and papers, and depository accounts of banks and _ post- 
masters are, first of all, to be transmitted to the Post Office 
Department. The date of receipt is to be stamped and a 
record made. An examination will then be made to see 
if the accounts are properly signed and accompanied by 
the proper papers. The Post Office Department is specifi- 
cally enjoined from checking certificates against the abstract 
of payment. The examination prescribed is for the sole pur- 
pose of determining whether the accounts are in good order. 
No mathematical verification, except as to interest, is to be 
made. The record of balances heretofore maintained by 
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the department with depository banks and post offices will 
be continued. The interest due from banks, to be calculated 
at the semiannual period, will be entered or checked on their 
accounts. The General Accounting Office, after a review of 
these computations, will notify banks of any discrepancies. 
Both classes of accounts are to be forwarded to that office 
within three days. Checks and drafts are to be listed and 
_submitted to that office at the close of each month on ab- 
stracts or journals, with the number, date, payee, amount, 
and fund from which payable. All acts of the bozxrd of 
trustees affecting the finances of the Postal Savings System 
are to be certified promptly. The General Accounting Office 
will, on the Postmaster General’s request reciting the neces- 
sity, furnish copies of vouchers and papers, as well as de- 
tailed information respecting the accounts and records. 
That office will also furnish the board of trustees a monthly 
balance sheet. The accumulated financial records of the 
Postal Savings System are to be turned over to the General 
Accounting Office for permanent keeping. These regula- 
tions, with exceptions not material herc, are copied in the 
margin.? ; 


1 Postal savings accounts with supporting vouchers and papers and de- 
pository accounts of banks and postmasters will be transmitted to the Post 
Office Department for administrative examination as hereinafter prescribed. 

The accounts shall be stamped with-the date of receipt, a record of such 
receipt made, and those not received within the prescribed period shall be 
promptly called for. 

Examination of accounts will be made to ascertain if properly accom- 
plished, signed, etc., and that all abstracts, vouchers, certificates, and papers 
relating thereto have been forwarded. Certificates received shall not be 
checked against the abstract of payment, but only such an examination made 
as will enable the administrative office to determine that all are in good 
order and have been received as originally prepared and forwarded by the 
postmaster. No mathematical verification of postmasters’ postal savings 
accounts and abstracts or of depository accounts except as to interest will 
be made. 

The record of balances, Form P. S. 111, heretofore maintained with de- 
pository banks and post offices by the uepartment will be continued. Inter- 
est due from banks will be calculated at the semiannual period and entered 
or checked on the depository bank’s account. These computations will be 
reviewed by the General Accounting Office, which will notify banks of dis- 
crepancies found and the department will be advised promptly of all other 
discrepancies disclosed in the course of audit affecting balances on deposit 
with banks. 

Both classes of accounts will be forwarded to the General Accounting Office 
not later than three full daye after receipt thereof in the Post Office De- 
partment. ... 

Certificates surrendered for bonds will be handled as at present. 

Board of trustees’ checks and department drafts will be listed and subd- 
mitted at the close of each month to the General Accounting Office on “ ab- 
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My attention is called by you particularly to that part of 
the regulations which prohibit you, acting for the Board of 
Trustees, from making a mathematical verification of postal 
savings accounts, the design being to transfer this function 
to the General Accounting Office. You say that a careful 
examination by your department of accounts 1s essential 
to the administration of the Postal Savings System, the 
discontinuance of which will work embarrassment. My 
opinion as to the validity of the regulations is accordingly 
requested. 

First. The Budget and Accounting Act, 1921, § 309,” 
gives to the Comptroller General, in ical saat the power 
to prescribe the forms, systems, and procedure for admin- 
istrative appropriation and fund accounting in the several 
departments and establishments. But this plainly indicates 
that Congress intended that accounting work should be 
done, as theretofore, in those departments and establish- 
ments. It did not invest the Comptroller General with the 
power to prohibit but merely with the power to regulate 
accounting. ‘This is made all the clearer by § 312,3 which 
directs the Comptroller General to recommend to Congress 
legislation deemed necessary to facilitate the prompt and 


stracts’’ or “ journals,” giving number, date, payee, amount, and fund from 
which payable. . 

All acts of the board of trustees that may affect the finances of the Postal 
Savings System will be certified promptly to the General Accounting Office. 

Copies of vouchers, papers, etc., and particular information or details will 
be furnished by the General Accounting Office from the accounts and records 
upon the request of the Postmaster General reciting the necessity therefor. 

A balance sheet of the Postal Savings System will be prepared by the Gen- 
eral Accountiug Office and submitted monthly to the board of trustees. 

The accumulated financial records of the Postal Savings System will be. 
delivered to and become the property of the General Accounting Office on 
January 1, 1924, or as soon thereafter as practicabie. 

2Snc. 809. The Comptroller General shall prescribe the forms, systems, and 
procedure for :.dministrative appropriation and fund accounting in the several 
departments and establishments, and for the administrative examination of 
fiseal officers’ accounts and claims against the United States. (42 Stat. 25.) 

?Sec. 312. (a) The Comptroller General . . . shall make .. . to 
Congress at the beginning of each regular session, a report in writing of the 
work of the General Accounting Office, containing recommendations concern- 
ing the legislation he may deem necessary to facilitate the prompt and accu- 
rate rendition and settlement of accounts and concerning such other matters 
relating to the receipt, disbursement, and application of public funds as he 
may think advisable. ; 

(d) He shall submit to Congress reports upon the adequacy and effective- 
ness of the administrative examination of accounts and claim's in the respec- 
tive departments and establishments and upon the adequacy and effectiveness 
of departmental inspection of the offices and accounts of fiscal officers. . . . 
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accurate rendition and settlement of accounts; and to report 
upon the adequacy and effectiveness of the -administrative . 
examination of accounts and claims in the respective de- 
partments and establishments. This direction would ob- 
viously be out of place if Congress, in enacting §309, had 
intended to give the Comptroller General the power to 
transfer accounting work to his office. 

The Act, then, on its face is free from ambiguity and 
resort to the legislative history of the bill in the course of 
passage is -probably unwarranted.* If, however, we go 
into legislative history the intent of Congress is emphasized. 
The bill (H. R. 9783) which passed the House on October 
21, 1919, feiled to contain what is now present in section 
309 of the Act. The provisions to be found there originated 
in the Senate, whose committee recommended an amend- 
ment to secure the inclusion of these provisions. The per- 
tinent part of their report is copied in the margin.’ The 
bill went to conference and after revision there was reported 
back to both branches and passed. (66th Cong., 2d sess., 
Sen. Doc., vol. 15, No. 279; 66th Cong., 2d sess., House Rep., 
vol. 3, No. 1044; 59 Cong. Rec. Nos. 8, 7722, 7956.) The bill, 
however, met with the President’s veto. (66th Cong., 2d 
sess., House Doc., vol. 97, No. 805; 59 Cong. Rec., Nos. 8, 
8609.) 

A new bill (S. 1084) was introduced in the next Con- 
gress, which, after its passage in the Senate (61 Cong. Rec., 

‘Committee reports and the remarks of the committee spokesman in the 
nature of a supplementary report may properly be examined to ascertain 
legislative intent if ambiguity exists. Duplex.Co. v. Deering, 254 U. S. 448. 
But where an act is clear upon its face this practice may not be indulged, 
the purpose of such a rule being to solve doubt and not to create it. Wiscon- 
sin Rk. R. Comm. v. C., B. € Q. R. R. Co., 257 U. S. 563; Standard Oo. v. 
Muagrane-Houston Co., 258 U. S. 346. Cf. Russell Motor Co. v. United States, 
261 U. S. 514. 

SIt has been repeatedly pointed out that the principal defects of the Gov- 
ernment accounting system result from the absence of unified control and 
from the diffusion of accounting authority and responsibility among numerous 
officials, each of whom has effectually exclusive jurisdiction in his own field. 
Any satisfactory system of Government accounting should have as its under- 
lying principle the investment of final and exclusive authority and responsi- 
bility over all accounting and auditing operations in a single official; and this 
principle should be applied to the furthest extent consistent with the exer- 
cise of an undivided control over strictly administrative matters by the heads 
of departments and establishments. . | 

The Government has become notorious for lack of uniformity in its ac- 
counting methods. he 


If new provisions are to be made for the accounting establishment of ‘the 
Onited States at this or any other time, they should accomplish a concentra- 
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Nos. 1, 595, 662), was taken up by the House. When under 
consideration there, Mr. Good, the committee chairman, said 
(61 Cong. Rec., pt. 1, 982) : 

“ Now, we proposed by this plan to have one accounting 
department for the final audit of all accounts, and that 
office shall have charge not of the administrative audits, 
because in each department there is already an administra- 
tive examination and audit, but the auditing force that 
makes the final audit, and is separate and distinct from the 
administrative audit force, is transferred to the accounting 
department. ... 

“It (the bill) provides, it seems to me, for well regulated 
checks and balances in the two departments. It creates the 
office of the comptroller general, and he must audit all 
accounts.” 

Later, in advocating an amendment (61 Cong. Rec., pt. 2, 
1085) now found in section 304, placing the administrative 
examination of the accounts and vouchers of the postal 
service then imposed by law on the auditor for the Post 
Office Department in a new bureau attached to that depart- 
ment known as the Bureau of. Accounts, he said (61 Cong. 
Rec., pt. 2, 1086) : | 

“'We did not know and had not realized when we were 
drawing the provision as to the transfer of all of these 
duties relating to the fina] audit over to the accounting office 
that for one department of the Government—the Post Office 
Department—the auditor made not only the administrative 
audit but the final audit. . . . | 


tion of authority over all Federal accounting activities. They s.uould confer 
upon a single official the power to prescribe and to supervise departmental 
methods of bookkeeping, and of examining claims and accounts of fiscal 
officers. ... 

It is the feeling of the committee that the House bill is deficient in that 
it accomplishes none of these things. The committee has, therefore, inserted 
in the bill additional provisions which it believes necessary to bring about a 
proper reorganization of the accounting system of the Government. , 

The committee bill . . . confers upon the general accounting office the 
authority and power to prescribe and to supervise methods of accounting in 
the departments; to prescribe and supervise the methods employed in the 
administrative examination of accounts and claims; and to exercise in gen- 
eral a coptrol] over all the accounting procedures of the Government. . 

In the committee bill the comptroller general of the United States is given 
exclusive jurisdiction over all matters relating to auditing and accounting 
forms, systems, and procedure. . . . Senate Rep. No. 524, 67th Cong., 
2d sess. 
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“Now, all of the other departments make the adminis- 
trative audit. It would be a crime to take from a depart- 
ment its administrative audit. It would result in greater 
extravagance than we can conceive of. 

“We propose to put the administrative aadie : .n the Post 
Office Department, but the final audit, as in every other de- 
partment, will go to the general apres office. Here is 
what will happen if we do not pass this amendment: The 
final audit of all other departments will have been trans- 
ferred to the general accounting office; but as far as the 
Post Office Department is concerned we will also have trans- 
ferred not only the final audit but the administrative audit. 
No one intends to do that. It would be unwise to do 
its: & i 4 | 

“The present law does not fix the administrative audit 
in the Post Office Department, but provides that the auditor 
for the Post Office Department shall make the adminis- 
trative audit as well as the final audit.” 

It is thus made clear that Congress intended an ad- 
ministrative audit in the several departments in addition to 
a final one in the General Accounting Office. 

Second. There are various administrative accounting laws 
still in force. The Auditor for the Post Office Department ¢ 
is required to audit all expenditures in the Postal Savings 
System. Act of August 24, 1912, c. 389, 37 Stat. 559. The 
administrative examination of all public accounts, pre- 
liminary to their audit by the accounting officers of the 
Treasury,’ is to be made as contemplated by the Dockery 
Act of July 31, 1894, c. 174, 28 Stat. 205-211. Act of 
August 23, 1912, c. 350, 37 Stat. 375. Section 22 of the 
Dockery Act provides: 

“It shall also be the duty of the heads of the several 
Executive Departments and of the proper officers of other 
Government establishments, not within the jurisdiction of 
any Executive Department, to make appropriate rules and 
regulations to secure a proper administrative examination 
of all accounts sent to them, as required by section twelve 
of this Act, before their transmission to the auditors, and 

* His duties are now transferred to the General Accounting Office by the 


Budget and Accounting Act, 1921. 
t™Their duties are now transferred to the General Accounting Office. 
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for the execution of other requirements of this Act in so far 
as the same relate to the several Departments or establish- 
ments.” (28 Stat. 211.) 

See also Rev. Stat., 8§ 3622, 3623, 3633, 3639, and the 
Act of August 30, 1890, c. 837, 26 Stat. 413. 

These various statutes plainly indicate that an administra- 
tive audit is required. 

Third. The Postal Savings System was created by the 
Act of June 25, 1910, c. 386, 36 Stat. 814.2 The board of 
trustees, sondisting of the Posinacbes General, the Secre- 
tary of the Treasury, and the Attorney General, is given the 
control, supervision, and administration of the system, with 
power to make all necessary and proper regulations for the 
receipt, transmittal, custody, deposit, investment, and re- 
payment of the funds deposited; and yearly reports of its 
operations are to be made to Congress. 81. It is empowered 
to designate postal savings depository offices, which must 
account for and dispose of deposits according to the pro- 
visions of the Act and the regulations of the board. §38. De- 
posits draw interest at the rate of 2 per cent per annum. 
§7. Depositors may withdraw at any time, the withdrawals 
to be paid from the deposits in the State or Territory con- 
cerned. §8. Provision is made for the deposit at interest 
of the postal savings funds in solvent banks, and for with- 
drawals of designated portions for investment in bonds and 
securities. §9. Depositors may exchange their deposits for 
Government bonds. §10. If available funds exist the trus- 
tees may invest them in bonds subject to call. §11. Postal 
savings depository funds must be kept separate from other 
funds. §12. The Postmaster General may require post- 
masters and other postal officers and employees to perform 
postal savings depository business; and may, subject to the 
board’s approval, issue rules and regulations to carry the 
act into effect. §14. The safeguards provided by law for the 
protection of public moneys, as well as pertinent penal 
statutes, are made applicable. §15. The faith of the United 
States is pledged to the payment of deposits. §16. Court 


®*The Act has since been amended at various times in particulars not im- 
portant here. Act of March 4, 1911, c. 241, 36 Stat. 1340; Act of August 24, 
1912, c. 389, 37 Stat. 559; Act of September 23, 1914, c. 308, 38 Stat. 716; 
Act of May 18, 1916, c. 126, 39 Stat, 159; Act of July 2, 1918, c, 117, 40 
Stat, 754. 
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judgments and decrees adjudicating conflicting claims to 
deposits are to be respected. §17. 

It is apparent that the board of trustees must possess 
accurate information as to current business if the duties 
imposed are to be properly performed.® 


Fourth. Little weight is attached to the title of an act 
in construing its meaning. Hadden v. Collector, 5 Wall. 
107, 110; Unztted States v. Union Pucific, 91 U. S. 72, 81; 
Goodlett v. Loutsville, etc., 122 U.S. 391, 408; Patterson v. 
The Eudora, 190 U. S. 169; Cornell v. Coyne, 192 U.S. 
418; Lapina v. Williams, 232 U.S. 78. But when the title 
corresponds with the intention expressed in the act, the 
courts frequently refer to this as emphasizing that inten- 


®The Third Assistant Postmaster General thus summarizes the situation: 
The administration of the Postal Savings System is so closely related with 
this preliminary audit that it would be impracticable in many instances to 
take appropriate and prompt action with any degree of certainty without 
having the means of obtaining promptly and at first hand the audited results 
of the monthly accounts of postmasters and banks. Postmasters’ accounts 
eontain the following important items which need the attention of the Postal 
Savings Division in order that appropriate action can be taken at all times: 

(1) Balance of cash on hand.—This must be examined to determine that 
the funds received from dcpositors are promptly placed in bank to earn 
Interest (so that the System will not be operated at a loss). Many letters 
are written by the division to postmasters calling attention to their failure 
to make prompt deposits. 

(2) Savings stamps sold.—This is essential to set up the liability of the 
Government for outstanding stamps which must be eventually redeemed. 

(3) Certificatcs issued.—This is essential in setting up the liability of the 
Government to depositors for interest, and is frequently affected by adjust- 
ments necessitated by information derived from the administrative examina- 
tion. 

(4 & 5) Drafts on postmasters.—Postmasters are allowed a monthly 
checking credit based on business transacted. The postmaster should not 
exceed this checking credit without authority from the department. The 
date of payment of checks by banks is an important factor and must be 
verified in connection with interest paid by banks. 

(6) Bonds purchased by depositors.—Application for bonds accompanied 
by certificates are received in the administrative section. The certificates 
surrendered are treated as paid as of July 1st or January Ist and held in 
the Division of Postal Savings until the accounts for those months are 
submitted when the certificates are placed with the accounts and the items 
checked as to their correctness in the postmaster’s report. 

(7) Received from other postmasters.—The supporting abstract is essential 
to the administration, as it enables the division to comply with the law re- 
quiring funds to be deposited locally or in banks most convenient to those 
communities when local banks have not qualified for them. 

(8) Drafts received from department.—It is important to know that the 
postmaster has accounted for these drafts. 

(9 & 10) Special transactions of an administrative character are noted 
thereon. 

(12) Certificates paid—Certificates are examined to see that they are 
properly issued; that is, the name of the office, the name of depositor, ac- 
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tion. See United States v. New York, 160 U. S. 598, 610; 
Bate Refrigerating Co. v. Sulzberger, 157 U. S. 1, 41; 
United States v. Trans-Missouri Freight Ass'n. 166 U. S. 
290, 327; Texas, etc., v. Interstate Commerce Com’n, 162 
U.S. 197, 211. The titles of Acts are the best brief summary 
of their purposes. A/illard v. Roberts, 202 U.S. 429. They 
are entitled to consideration. United States v. Fisher, 2 
Cranch, 358, 386; Petri v. Creelman Lbr. Co., 199 U. S. 
487; White v. United States, 191 U. S. 545; Patterson v. 
The Eudora, 190 U. S. 169; Holy Trinity Church v. United 
States, 143 U.S. 457, 462; Price V. Forrest, 173 U. S. 410, 
427. 

It is not without significance that the title of the Budget 
and Accounting Act, 1921, strengthens my conclusion as 
to its meaning: “An Act to provide a national budget sys- 


count number, date of issue and datc when interest begins are properly 
entered. Irregularitics are constantly occurring in the issue of certificates 
and must be taken up with postmasters and instructions given to correct 
them. Paid certificates are shown on the abstract of certificates paid 
which arc verified and tally sheets prepared to show the detail of the interest- 
bearing dates of the certificates are absolutely essential from an accounting 
standpoint, as it is from them that the information on which the interest 
liability of depositors and the profit of the system are based. 

(13) Interest paid on certificates.—Details of this item are shown on 
an abstract. Postal savings is interested in this item only in totals, so 
that the liability of the Government to depositors due, but not paid, may be 
known and the financial conditions of the system properly stated. 

(14) Savings cards redecmed.—This item is essential to determine the 
liability of the stamps sold nnd for which the system is liable and must hold 
cash for their redemption. 

(15) Deposited in bank.—Details are necessary to the administration of 
the office in that the date of the deposit determines when the interest lia- 
bility of the bank begins. 

(16) Remitted to other postmasters.—Postmasters remit to other offices 
when no local bank qualifies for funds. From an administrative viewpoint 
the details shown on the abstract of remittances is essential to comply 
with the law in maintaining records of funds originating in cities which 
have sent elsewher because no local banks are qualified. 

(17) Drafts of postmasters paid.—The report of the central depositor 
is checked to see that drafts of offices authorized to draw on them are 
honored and that the monthly totals of such drafts do not exceed the amount 
authorized. 

(18) Deposits with the Treasurer of the United States.—This item is mainly 
used in Porto Rico and Alaska for deposit of their funds with the Treasurer 
of the United States through depository national banks and in the rare cases 
of central depository postmasters receiving more funds than the banks are 
qualified to receive. 

(19) Department transfer drafts paid.—Checking of this account is 
essential also. 

(20) Special transactions of an administrative character which must be 
*hecked by the Division of Postal Savings. 

(21) Balance cash on hand.—This is important to determine whether the 
funds are actually deposited and earning interest for the system. 
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tem and an independent audit of Government accounts, and 
for other purposes.” 

Fifth. The regulations of the Comptroller General will 
frustrate, it seems to me, the declared intention of Con- 
gress. The introductory sentence reads: “ The following 
procedure for the administrative examination of Postal 
Savings Accounts * * * is hereby prescribed pursuant 
to the provisions ,of the Budget and Accounting Act 
* * *” This indicates that procedure for administrative 
accounting is intended. While entitled to regard, this, how- 
ever, 18 not conclusive. Substance and not form must con- 
trol. St. Louis Compress Co. v. Arkansas, 260 U. S. 346; 
Child Labor Tax Case, 259 U. S. 20; United States v. 
Phellis, 257 U. S. 156, Wagner v. City of Covington, 251 
U. S. 95; Standard Oil Co. v. Graves, 249 U. S. 389. The 
regulations go further than prescribing procedure. They 
are a direction to discontinue accounting. Their object is 
to secure that the final audit, which by law must be made 
in the General Accounting Office, shall supplant an ad- 
ministrative audit likewise required by law. The Post 
Office Department is permitted to examine accounts only to 
ascertain if they are in proper form and accompanied by 
the necessary abstracts, vouchers, certificates, and papers. 
Mathematical verification, except as to interest, is prohibited. 

Congress, as we have seen, gave the Comptroller Gen- 
eral broad powers to prescribe the forms, systems and 
procedure of accounting. But these regulations are not of 
that character. They amount to a direction to discontinue 
accounting, and are, I think, unwarranted by any statutory 
power. They seem to me to be opposed to the declared in- 
. tent and purposes of Congress. My opinion in 33 Op. 383, 
necessarily leads to the conclusions here expressed. 

I need hardly add that regulations beyond the scope of 
the delegated powers are void. United States v. George, 
298 U. S. 14; Willtzamson v. United States, 207 U. S. 425; 
United States v. United Verde Copper Co., 196 U. S. 207. 

Sixth. The previous discussion has been confined to those 
regulations which direct a discontinuance of accounting. 
The conclusion having been reached that they are unwar- 
ranted by law, the question arises as to the validity of the 
remaining portions. Where the courts hold a portion of 
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an act unconstitutional: the whole falls unless the valid can 
be separated from the invalid. And where it fairly appears 
that the legislature would not have passed the valid without 
the invalid part, the act in its entirety must fall. Pollock v. 
Farmers’ Loan & Trust Co., 157 U. 5S. 429, 158 U.S. 601. 
Applying this principle I conclude that the regulations in 
their entirety are bad. This, however, still leaves unim- 
pairea the power of the Comptroller General to adopt a new 
set conformable to law. | 

I accordingly have the honor to advise you that in my 
opinion the regulations are invalid. 

Respectfully, 
HARRY M. DAUGHERTY. 
To the Postmaster General. 


INCOME TAX—FOREIGN STEAMSHIP CORPORATIONS. 


The opinion rendered by the Attorney General November 3, 1920 
(32 Op. 336), is a correct and true interpretation of the Revenue 
Acts of 1916, 1917, and 1918, with respect to the net income 
received from all: sources within the United States by every 
foreign corporation and, in particular, by foreign steamship 
corporations. 


DEPARTMENT OF JUSTICE, 
January 21, 1924. 

Srr: I have the honor to acknowledge receipt of your 
letter of July 26, 1923, requesting an opinion with respect 
to the construction of the Revenue Acts of 1916, 1917, and 
1918, as affecting taxation of foreign corporations, in par- 
ticular foreign steamship corporations in this country. 
The specific questions are: | 

“1. What is the net income received from sources within 
the United States by foreign corporations. 

“2. What is the measure and method for determining the 
amount of income derived from such sources.” 

The significant portions of the Revenue Acts of 1916. 
1917, and 1918, and departmental regulations are: 

The Act of 1916, Section 10 {39 Stat. 765), provided— 

“That there shall be levied, assessed, collected, and paid 
annually upon the total net income received in the preced- 
ing calendar year from all sources * * * within the 
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United States by every corporation, * * * organized, 
authorized, or existing under the laws of any foreign 
country, including interest on bonds, notes, or other inter- 
est-bearing obligations of residents, corporate or otherwise, 
and including the income derived from dividends on capi- 
tal stock or from net earnings of resident corporations 
* %* ¥* whose net income is taxable under this title.” 

The Act of 1917, Section 1206 (40 Stat. 333), is practically 
a reenactment of Section 10, of the Revenue Act of 1916. 

The Act of 1918, Section 233 (40 Stat. 1077), provided— 

“(a) That in the case of a corporation subject to the 
tax imposed by section 230, the term ‘ gross income’ means 
thé gross income as defined in section 218,exceptthat * * *. 

“(b) In the case of a foreign corporation gross income 
includes only the gross income from sources within the 
United States, including the mterest on bonds, notes, or 
other interest-bearing obligations of residents, corporate 
or otherwise, dividends from resident corporations, and in- 
cluding all amounts received (although paid under a con- 
tract for the sale of goods or otherwise) representing profits 
on the manufacture and disposition of goods within the 
United States.” 

Under the Revenue Acts of 1916 and 1917 the Treasury 
Department issued the following regulation: 

Article 66 of Regulation 33 (Revised) reads: 

““ SOURCE WITHIN THE Unirep Srates.—It is not necessary 
that the foreign corporation shall be engaged in business 
in this country or that it have an office, branch, or agency 
in the United States. Liability to the tax attaches with 
respect to the income, the source of which is in the United 
States. 

“Source as here used means the place of the origin of 
the income.” 

Under the provisions of the Revenue Act of 1918, an 
opinion by the Attorney General was requested upon the 
following questions: 

“1. Whether under the Revenue Act of 1918 the foreign 
corporations derive income from sources within the United 
States. 

“2. What is the measure for determining the amount of 
income derived from such source.” 
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After quoting from a former Attorney General’s opinion 
(28 Op. 211) and the case of Hrichsen v. Last, 8 Q. B. D. 
414, 4 B. T. C. 422 (1881) it was held: 

*T am of the opinion that the Manchester Liners (Ltd.) 
derives income from sources within the United States to 
the extent that it derives income from freight and pas- 
senger traffic originating within the United States” (382 
Op. 336, 345). 

The questions involved in this opinion were identical 
with those in the present case. The contentions as to the 
meaning of the word source, that income can only be ascer- 
tained by determining the proportion earned within the 
United States for services rendered therein, and in case of 
foreign steamship corporations, transportation is a service 
performed for compensation, are all raised in this opinion. 
Since this opinion was written, however, the Revenue Act 
of 1921 was passed, which in part provides: 

“(a) That in the case of a corporation subject to the tax 
imposed by section 230 the term ‘ gross income’ means the 
gross income as defined in sections 213 and 217,except * * *. 

“(b) In the case of a foreign corporation, gross income 
means only gross income from sources within the United 
States, determined * * * in the manner provided in 
section 217.” (42 Stat. 254, sec. 233.) 

Section 217(e) provides (in part) that— 

c* * * Gains, profits and income from (1) trans- 
portation or other services rendered partly within and 
partly without the United States, or (2) from the sale of 
personal property produced (in whole or in part) by the 
taxpayer within and sold without the United States, or 
produced (in whole or in part) by the taxpayer without 
- and sold within the United States, shall be treated as de- 
rived partly from sources within and partly from sources 
without the United States. * * *” (42 Stat. 245.) 

The point is raised that the Revenue Act of 1921 reffects 
the legislative intent expressed in the Revenue Acts of 
1916, 1917, and 1918. But the Act of 1921, in my opinion, 
was not a declaration of an intent already existing, but 
obscure, in the law; it was, rather, a change of the prior 
legislative rule. I have carefully weighed the various re- 
ports and briefs submitted by persons interested in this 
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matter in connection with your inquiry; but I can find no 
basis in them to warrant me in overruling the former opin- 
ion ef this Department. 

After a full consideration it is my opinion that the 
former opinion of the Attorney General is a correct and 
true interpretation of the Revenue Acts of 1916, 1917, and 
1918, with respect to the net income received from all 
sources within the United States by every foreign corpora- 
tion and, in particular, by foreign steamship corporations. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


QUALIFICATIONS OF PUBLIC PRINTER. 


It is for the President to determine the qualifications of a person 
for the position of Public Printer, and from the facts submitted 
he could reasonably have concluded that the present incumbent 
was qualified as a practical printer and versed in the art of book 
binding. 


DEPARTMENT OF JUSTICE, 
January 29, 1924. 

Sir: I have the honor to acknowledge receipt of your re- 
quest to the Attorney General to look into the question of 
the eligibility of the Public Printer raised by Hon. Charles 
I. Stengle in his letter to you dated January 21, 1924, and 
your further letter dated January 26, 1924, inclosing corre- 
spondence from Columbia Typographical Union No. 101 
in regard to the Public Printer. 

Section 3758 of the Revised Statutes referred to by Mr. 
Stengle has been superseded by the Act of January 12, 1895, 
Chapter 23, Section 17, 28 Stat. 603, which, so far as ma-_ 
terial to this question, provides: 

“The President of the United States shall nominate and, 
by and with the advice and consent of the Senate, appoint 
a suitable person, who must be a practical printer and versed 
in the art of bookbinding, to take charge of and manage the 
Government Printing Office.” 

In the case of Keem v. United States, 177 U. S. 290, 293, 
it was held: 
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“The appointment to an official position in the Govern- 
ment, even if it be simply a clerical position, is not a mere 
ministerial act, but one involving the exercise of judgment. 
The appointing power must determine the fitness of the ap- 
plicant; whether or not he is the proper one to discharge 
the duties of the position. Therefore it is one of those acts 
over which the courts have no general supervising power.” 

The facts relating to the qualifications of Mr. George H. 
Carter were submitted to President Harding at the time of 
hi§ appointment. President Harding was especially qualli- 
fied by experience to determine the qualifications of a man 
for the position of Public Printer. | 

The nomination by the President raises a presumption 
of fitness of the appointee under the statute providing for 
the appointment. The confirmation of the nomination by 
the Senate strengthens this presumption. The fact that Mr. 
Carter was clerk of the Joint Committee on Printing for 
a number of years enabled the Senate to have unusual means 
of knowing his qualifications at the time the matter of his 
confirmation as Public Printer was before the Senate. 

I am of opinion that the President could reasonably have 
concluded that the present incumbent was qualified as a 
practical printer and versed in the art of bookbinding. The 
power of appointment rests alone with the President. It 
was for him to determine whether the particular person ap- 
pointed possessed the necessary skill to discharge the duties 
attaching to the position. (33 Op. 534.) No facts have 
been submitted to impair the presumption of fitness of the 
Public Printer under the law providing for appointment to 
that office. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the PRESIDENT. 
89835°—26—voL. 34————7 
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VALIDITY OF PROGRAM ADOPTED BY THE PERSONNEL 
CLASSIFICATION BOARD. 


The program adopted by the Personnel Classification Board, as dis- 
closed by the minutes of its meeting held on November 12, 1923, 
and referred to herein, does not contravene in any particular the 
Classification Act of 1923. 

By the Classification Act, Congress has not committed itself to the 
policy of providing a classification for the field services com- 
parable in principle to that prescribed for the departmental 
services in the District of Columbia, but has limited the classi- 
fication schedules of the Act to the District of Columbia, and 
the only provision as to the field service is for a report to 
Congress which is to follow the principles and salaries of the 
Act in so far as the board may find them applicable, and no 
further. 

The Personnel Classification Board has no further authority over 
allocations after it has reviewed and revised the allecations made 
by the heads of the departments to the appropriate grades pro- 
vided in the Classification Act. 

The word “ classes,’ as used in the Classification Act, means the 

- subdivisions of the grades contained in the Act, and these classes 
carry a range of compensation identical with that of the grade in 
which said classes belong. 

DEPARTMENT OF JUSTICE, 
February 1, 1924. 

Sir: I have the honor to acknowledge receipt of your let- 
ter of December 31, 1923, with which you transmit a copy of 
the minutes of the meeting of the Personnel Classification 
Board held on November 12, 1923. You request my opinion 
as to whether the program adopted by the board contra- 
venes in any particular the provisions of the Act approved 
March 4, 1923, known as the “ Classification Act of 1923.” 
The minutes mentioned above disclose the adoption of a 
statement of future procedure, which statement is in effect a 
declaration of policy as well as an interpretation of the 
Classification Act of 1923. It is therefore desirable to ana- 
lyze this statement and reduce same to questions which I 
will consider in the following order: 

1. Does the above Act commit Congress to the policy of 
providing a classification system for the field services com- 
‘parable in principle to that prescribed by the Act for the 
departmental service in the District of Columbia ? 

Paragraph 1 of section 4 provides in part that— 
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“the head of each department shall allocate all positions in 
his department in the District of Columbia to their appro- 
priate grades in the compensation schedules and shall fix 
the rate of compensation of each employee thereunder, in 
accordance with the rules prescribed in section 6 herein. 
Such allocations shall be reviewed and may be revised by 
the board and shall become final upon their approval by said 
board.” (42 Stat. 1489.) 

It is therefore clear that Congress has expressly limited 
the classification schedules and principles of the above Act 
to the District of Columbia. Furthermore, section 5 con- 
tains an even more definite limitation: 

“That the compensation schedules shall apply only to 
civilian employees in the departments within the District 
of Columbia * * * .” (42 Stat. 1489.) 

The only reference to the field is contained in the second 
paragraph of section 5: 

“The board shall make a survey of the field services and 
shall report to Congress at its first regular session following 
the passage of this Act schedules of positions, grades, and 
salaries for such services, which shall follow the principles 
and rules of the compensation schedules herein contained in 
so far as these are applicable to the field services. * * *” 

Evidently Congress believed that the field presented prob- 
lems and conditions other than and different from those de- 
veloped at the seat of Government and with which it was not 
sufficiently familiar. It therefore desired the assistance of 
the board in collecting information relative thereto. Thus 
it merely provides for a survey and report to Congress, with 
the instruction that the board shall follow the principles of 
the compensation schedules of the Act “zn so far as these 
are applicable,” leaving to the board to decide to what ex- 
tent they are applicable. Hence it was the duty of the board 
to exercise its best judgment as to how far it should follow 
the schedules of the Act with reference to the field services, 
and furnish Congress with a fair, accurate, and comprehen- 
sive report such that Congress might form an intelligent 
judgment as to, first, whether there should be any classifica- 
tion of the field service; second, the nature thereof. 

I therefore answer the first question by saying that Con- 
gress has not committed itself to the policy of providing 
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a classification for the field services comparable in principle 
to that prescribed for the departmental services in the Dis- 
trict of Columbia, but has limited the classification schedules 
of the Act to the District of Columbia, and the only pro- 
vision as to the field service is for a report to Congress which 
is to follow the principles and salaries of the Act in so far 
as the board may find them applicable, and no further. 

2. Has the board any further authority over allocations 
after it has reviewed and revised the allocations made by 
the heads of the Departments to the appropriate grades 
provided in the Act? 

My answer is in the negative, as section 4 of the Act stipu- 
lates that the head of each Department shall allocate all 
positions to their appropriate grades, subject to review and 
possible revision by the board, and that such allocations 
“ shall become final upon their approval by the board.” 

3. Are the subdivisions of the grades provided for by the 
Act the classes defined in section 2 thereof ? 

Section 3, paragraph 38, authorizes the board to “ make 
all necessary rules * * * and provide such subdivisions 
of the grades contained in section 13 hereof, and such titles 
and definitions as it may deem necessary according to kind 
and difficulty of the work. Its regulations shall provide for 
ascertaining and recording the duties of positions and the 
qualifications required of incumbents, and it shall prepare 
and publish an adequate statement giving (1) the duties and 
responsibilities involved in the classes to be established 
within the several grades, illustrated where necessary by ex- 
amples of typical tasks; (2) the minimum qualifications re- 
quired for the satisfactory performance of such duties and 
tasks; and (3) the title given to said classes) * * *” 
(42 Stat. 1489.) 

Obviously, the classes are what is meant by subdivisions of 
the grades, and said classes may be created whenever neces- 
sary and be given titles and be defined according to the 
kind and difficulty of the work. The words “grade or 
class thereof,” as used in sections 4, 6, and 9, and the fact 
that no other subdivisions of a grade are referred to in the 
Act, indicate that the classes are the subdivisions of the 
grades mentioned in the Act. But the creation of classes is 
authorized only when necessary, which need is for the board 
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to determine. In the exercise of its discretion it might well 
consider the purpose for which classes were authorized. 
However, the power to create classes does not include the 
power to assign employees to said classes, and it is assumed 
that the heads of Departments will, as in the past, con- 
tinue to make such assignments, since the above Act does not 
in any way change existing practices in this respect. 

4. May subdivisions, termed classes, carry a range of com- 
pensation within, but not coterminous with, the range of 
compensation of the grade? 

The term “ grade” means one or more positions of ap- 
proximately the same basic qualifications and compensation, 
with differences between grades based on the importance, 
difficulty, responsibility, and value of the work. (Par. 8, 
sec. 2, of the Act.) (42 Stat. 1489.) 

The term “ class” means a group of positions sufficiently 
similar as to duties and responsibilities that the same re- 
quirements as to education, experience, knowledge, and 
ability are demanded of incumbents, the same tests of fit- 
ness are used for new appointees, and the same schedules of 


compensation is made to apply with equity. (Par. 9, sec. 2.) - 


Did Congress intend that positions of similar importance, 
difficulty, responsibility, and value (similar duties and re- 
sponsibilities) should have the same range of compensation, 
or did it intend that within the limits of a grade there should 
be classes with different ranges of compensation, dependent 
upon the relative qualifications as to education, experience, 
knowledge, ability, and the relative tests of fitness? 

Under section 13 it is clear that Congress specifically fixed 
the services and the ranges of compensation for each grade 
thereof. The educational qualifications are the same for all 
grades in the professional and scientific service. Said 
grades vary only in the amount of responsibility, experience, 
knowledge, and ability required. Consequently, the classes 
in any one grade could differ only in title, definition, and 
kind of work, hence differences in compensation range 
among classes of the same grade would be both unjust and 
unreasonable. Furthermore, Congress has allowed a very 
moderate range of compensation for the grades of this im- 
portant service, so that further refinement and subdivision 
of compensation schedules would be both unnecessary and 
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unwise. The subprofessional service is likewise subdivided 
into grades according to responsibility, experience, knowl- 
edge, and ability with a limited range of compensation for 
work of this character. The clerical, fiscal, and admunis- 
trative service has no educational requirements but does 
require a definite amount of experience, knowledge, and 
ability for each grade, so that all classes of a grade there- 
under must conform, although they may be different in 
nature and kind of duties. Surely such a difference would 
not justify variance in compensation range. Here, again, 
the range of compensation indicates no need of further 
subdivision. This is particularly true of the lower grades, 
which have a range of but $360. The custodian and clerical- 
mechanical services require only the test of ability and re- 
sponsibility. The salary range in grade 1 of the custodial 
service is but $180, and the range in the clerical-mechanical 
service is only 5 cents an hour until grade 4 is reached. 
Certainly Congress intended no further refinements in the 
compensation ranges of these services. Consequently, sec- 
tion 13 indicates an intention on the part of Congress to 


make the range of compensation of the grades coterm:nous 


with that of the classes thereof. 

In section 4 Congress required the heads of the Depart- 
ments to allocate all positions to their appropriate ‘grades, 
but did not mention classes in that connection; nor did it 
provide for revision or review of allocations to classes. 
Why this omission if classes were to assume the importance 
of salary standards? What reason could there be for this 
except that the compensation range of a class is to be coter- 
minous with that of a grade? Therefore the allocation to 
a grade is sufficient. 

The words “ grade or class ee ” used throughout the 
Act, evidently are used to emphasize that a class is a part 
of a grade, and that the class may be used to facilitate 
description, allocation, classification, and the fixing of com- 
pensation. Any attempt to interpret a class of a grade as 
not being coterminous with the grade as to range of com- 
pensation would bring into irreconcilable conflict subsections 
2 and 3 of section 6 of the Act; for “If the emplovee 
is receiving compensation less than the minimum rate of 
the grade or class thereof in which his duties fall, the com- 


The Secretary of the Treasury. 103 


pensation shall be increased to that minimum rate,” but, “ If 
the employe2 is receiving compensation within the range 
of salary prescribed for the appropriate grade at one of 
the rates fixed therein, no change shall be made in the exist- 
ing compensation.” For instance, under subsection 2, if we 
assume that the minimum of a class is not the minimum of 
a grade, an employee in a grade with a minimum of $900, 
but in a class with a minimum of $1,080, whose salary is 
$900, would be increased to $1,080 per annum, but under 
subsection 3, as his salary is within the range of salary pre- 
scribed for his grade, there could be no change in the exist- 
ing compensation. It must not be assumed that Congress 
intended to make any such contradictory provisions. It 
necessarily follows that classes must carry a range of com- 
pensation identical with that of the grade in which said 
classes belong. 

I am unable to find any other questions involving an 
interpretation of the Classification Act of 1923 in the state- 
ment of the board. There are certain conclusions as to mat- 
ters of fact or policy, but same were intrusted by Congress 
to the sole discretion of said board, and its decisions thereon 
are final. 

I therefore have the honor to advise you that I find noth- 
ing in the program adopted by the Personnel Classification 
Board which contravenes in any particular the Classification 
Act of 1923. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Present. 


IMPORTATION OF SPIRITUOUS AND VINOUS LIQUORS. 


Whether the existing supply of intoxicating liquor in domestic stock 
is sufficient to meet the nonbeverage needs is a question of fact, 
which is left by statute to the determination of the Commis- 
sioner of Internal Revenue, and hence it would be improper for 
the Attorney General to express an opinion thereon. 

The Commissioner of Internal Revenue in considering applications 
for the importation of spirituous liquors may take into account 
only the quantity of existing domestic supplies and not the kind 
or variety, 
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Congress intended, as to vinous liquors, to leave an unrestricted field 
of inquiry for the purpose of maintaining the nice balance between 
excessive and legitimate importation of foreign wines to the sound 
discretion of the Commissioner of Internal Revenue. 


DEPARTMENT OF JUSTICE, 
February 4, 1924. 

Str: I have the honor to comply with your request for 
my opinion as to whether the Commissioner of Internal 
Revenue may, under the Act of November 23, 1921, known 
as An Act Supplemental to the National Prohibition Act, 
and in view of existing supplies of spirituous and vinous 
liquors in domestic stock as shown by your letter, (1) au- 
thorize importation or manufacture, or both, of any spiritu- 
ous liquor save the manufacture of alcohol, (2) authorize 
the importation of any vinous liquor, (3) in considering 
applications for importation of spirituous or vinous liquors, 
take into account the existing domestic quantities of dif- 
ferent varieties of spirituous and vinous liquors, or shall 
consider only “spirituous liquor ” and “ vinous liquor” in 
general in the language of the statute, and (4) whether the 
words “ vinous liquor” in the Act above referred to in- 
clude wine for sacramental purposes or like religious rites. 

To answer questions (1) and (2) would require that I 
consider and determine questions of fact which, in con- 
formity with the settled policy of this Department, I must 
decline to do. (19 Op. 105; 20 Op. 258; 21 Op. 240, and 
many others.) Whether the existing supply of intoxicating 
liquor is sufficient to meet the nonbeverage needs, is left 
by the statute to the determination of the Commissioner of 
Internal Revenue and, therefore, is a question of fact con- 
cerning which it would be improper for me to express an 
opinion. 

To properly answer your inquiry number (3), it should, 
I believe, be divided into two parts: First, as to spirituous 
liquor, and, second, as to vinous liquor. The applicable 
portions of law treat spirituous liquor and vinous liquor 
separately, the pertinent provisions of section 2 of the Act 
of November 23, 1921 (42 Stat. 222), reading as follows: 

“No spirituous liquor shall be imported into the United 
‘States, nor shall any permit be granted authorizing the 
manufacture of any spirituous liquor, save alcohol, unti] the 
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amount of such liquor now in distilleries or other bonded 
warehouses shall have been reduced to a quantity that in the 
opinion of the commissioner will. with liquor that may 
thereafter be manufactured and imported, be sufficient to 
supply the current need thereafter for all nonbeverage uses: 
Provided, That no vinous liquor shall be imported into the 
United States unless it is made to appear to the commis- 
sioner that vinous liquor for such nonbeverage use pro- 
duced in the United States is not sufficient to meet such non- 
beverage needs.” 

The Act of November 23, 1921, is named “An Act Supple- 
mental to the National Prohibition Act.” Before its pas- 
sage 1t was known as the “ Beer Bill” and its cardinal pur- 
pose was to prohibit the use of beer as a medicine. However, 
its proponents and others included within it by drafting 
and by amendment, certain other provisions intended to 
cure defects which had become apparent in the then exist- 
ing legislation touching the traffic in intoxicating liquor. 
Its general purpose was to supplement and strengthen the 
National Prohibition Act. We may look, then, to the 
National Prohibition Act for aid in arriving at the intent 
of Congress in enacting the provisions under consideration. 

To effectively enforce the Eighteenth Amendment Con- 
gress has power to take not only those means which are 
necessary, but also those which are convenient to that end 
(Hoke v. U. S., 227 U. S. 308), and in exercising such 
power, I have no doubt, may prohibit entirely for a tem- 
porary period the importation of intoxicating liquor. 
Whether or not such purpose is to be gathered from the 
language and history of the above-quoted provisions of law, 
is our only inquiry. 

With regard to spirituous liquor, the Supplemental Act 
provides that there shall be no importation or manufacture 
“ until the amount of such liquor now in distilleries or other 
bonded warehouses shall have been reduced to a quantity” 
that will with hquor thereafter manufactured or imported 
“be sufficient to supply the current need” for nonbeverage 
uses. The omission of any words denoting “kind,” “ qual- 
ity,” “variety,” or “species” is significant. When Congress 
desired to refer to “kinds” of liquor for any purposes it 
did so in apt words. (See sections 6, 10, and 12, Title IT, 
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National Prohibition Act.) When desiring to exempt alco- 
ol from the operation of the provision under consideration 
it did so in unmistakable language. “Liquor” as defined 
by the National Prohibition Act covers alcohol, brandy, 
whiskey, rum, gin, beer, ale, porter, wine, and in addition 
any spirituous, vinous, malt, or fermented liquor contain- 
ing more than one-half of one per centum of alcohol. In- 
stead of using this all-embracing word “liquor” or the 
phrase “intoxicating liquor,” having the same definition, 
Congress qualified its provision to cover only spirituous 
liquor, and then excluded alcohol from that class. Ob- 
viously, then, it had the qualitative distinctions of the vari- 
ous kinds of liquor in mind in passing this legislation and 
purposely avoided the use of words which would require 
consideration of quality as well as quantity in passing upon 
applications to manufacture or import spirituous liquor, 
and I am constrained, therefore, to conclude that the Com- 
missioner of Internal Revenue in considering applications 
for the importation of spirituous liquors may take into ac- 
count only the quantity of existing domestic supplies and 
not the kind or variety. 

The language and the legislative history of the provision 
applicable to vinous liquor are different. The Senate Com- 
mittee in recommending the passage of the bill changed its 
provisions to apply only to spirituous liquor, instead of in- 
toxicating liquor except alcohol, as passed by the House, 
the Senate Commictee thereby leaving the importation of 
wine for nonbeverage purposes without restriction, stating 
that this would result in no prejudice to prohibition en- 
forcement and that there exists a demand in greater or less 
degree for foreign wines for medicinal purposes. Subse- 
quently, the Senate adopted an amendment pertaining to 
vinous liquors, the reason being advanced by its author 
that there ought to be some restriction to prevent possible 
excessive importations of foreign wines. The chairman of 
the House Committee on being interrogated stated that 
undoubtedly the commissioner and the courts would con- 
strue the language of the amendment so as to permit im- 
portation of any particular kind peculiarly necessary for 
nonbeverage purposes. The words of Congress that “no 
vinous liquor shall be imported * * * unless * * * 
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vinous liquor * * * produced * * * is not suffi- 
cient”? standing alone may be construed as meaning that 
quantity was the only consideration which the Commissioner 
could look to, but, viewed in the light of the legislative 
history of this provision, I am of the opinion that Congress 
intended, as to vinous liquors, to leave an unrestricted field 
of inquiry for the purpose of maintaining the nice balance 
between excessive and legitimate importation of foreign 
wines to the sound discretion of the Commissioner of Inter- 
nal Revenue. The National Prohibition Act gives broad 
discretionary powers over permits to the Commissioner of 
Internal Revenue. The Act Supplemental drastically re- 
stricts his discretion in issuing permits to import spirituous 
liquors (except alcohol) down to the place where in the 
opinion of the Commissioner there is not a sufficient quantity 
in this country. The Act Supplemental also undoubtedly 
restricts the Commissioner’s exercise of unlimited discretion 
in issuing permits for vinous liquor, because he is obliged 
to inventory and classify stocks on hand. And that is cer- 
tainly for the purpose of compelling permittees to use from 
these stocks as far as possible. But Congress, believing that 
less abuse of the intent of the National Prohibition Act 
was likely to arise in applications for wine permits than 
other kinds of liquors, did not take away from the Commis- 
sioner the power to look also to the kinds of vinous liquors 
on hand as well as the quantity when deciding whether per- 
mits should be granted. It has been suggested that unless 
the Commissioner’s power to consider “ kind ” is denied, dire 
results will flow from the multiplication of new “ kinds” 
of wines in applications for permits to import. That is to 
assume that the Commissioner if allowed the right to con- 
sider kinds will, because the field is enlarged, abandon de- 
cisiveness and discretion. I am not unmindful of the per- 
plexing responsibility thus placed upon him, but Congress 
is obliged, in enacting laws under which permit privileges 
are to be exercised, to place broad discretionary powers in 
an administrative officer. When he denies a petition for 
special privileges under the law, it 1s presumed that he has 
done so after due consideration of all the circumstances. If 
‘in a particular case he acts arbitrarily, the applicant has. 
recourse to administrative and legal review, But the Gov- 
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ernment has no right of review of his decisions and, there- 
fore, they should be controlled at all times by a considera- 
tion of the purposes to be achieved by the Act from which 
his discretionary power is derived. 

I assume my answer as to the last portion of question (3) 
renders unnecessary a reply to your (4th) inquiry. 

Respectfully, ) 
HARRY M. DAUGHERTY. 
To THE SECRETARY OF THE TREASURY. 


TRANSPORTATION ACT—EXTENSION OR RENEWAL OF LOAN. 


In the event that a carrier makes application after February 28, 
1922, for an extension or renewal of any obligation or obliga- 
tions evidencing a loan by the United States pursuant to the 
provisions of section 210 of the Transportation Act, 1920, as 
amended, the time within which the loan will be repaid not 
exceeding 15 years from the time the loan was originally made, 
if the extension or renewal is granted, the Interstate Commerce 
Commission has authority to issue to the Secretary of the 
Treasury an amendment to its certificate originally providing for 
the loan, authorizing such extension or renewal in the event that 
the commission finds the other facts provided for in said statute 
still exist. 

If the commission issues to the Secretary of the Treasury such an 
amendment to its certificate, the Secretary of the Treasury has 
authority to act in accordance therewith, and to permit the 
carrier to extend the obligation or obligations evidencing the 
loan. 

Where a loan has been made to a carrier by the United States pur- 
suant to the provisions of section 210 of the Transportation 
Act, 1920, as amended, the Secretary of the Treasury has no 
authority to accept a new obligation or obligations which would 
in any way tend to terminate the existing loan and create a 
new one. 

The Secretary of the Treasury has no authority, under Section 3469 
Revised Statutes, to compromise a claim growing out of an 
overdue obligation or obligations evidencing a loan made under 
Section 210 of the Transportation Act, 1920, as amended, by ac- 
cepting an obligation or obligations of a later maturity similar 
in all other respects‘to those obligations out of which the claim 
arose. | 

Under the general authority and power given by Section 3469 of the 
Revised Statutes to the Secretary of the Treasury concerning the 
compromise of claims of the Government, he can not exercise 
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the powers which were specially conferred upon the Interstate 

Commerce Commission by paragraph (c) of Section 210 of the 

Transportation Act, 1920, as amended. 

DEPARTMENT OF «JUSTICE, 
February 25, 1924. 

Sir: I have the honor to reply to your letter of January 
29, 1924, in which you ask for my opinion concerning cer- 
tain questions arising out of Section 210 of the Transporta- 
tion Act, 1920, as amended. The facts involved and the 
questions propounded by you are as follows: The Receiver 
of the Georgia & Florida Railway Co. procyred a loan 
under Section 210 of the Transportation Act, 1920, as 
amended, in the sum of $792,000.00, which was evidenced 
by three promissory notes, executed by the Receiver and now 
held in the Treasury of the United States, such notes being 
dated January 31, 1921, and maturing January 31, 1924. 
These notes bear interest at the rate of 6 per cent per an- 
num, payable semiannually and are secured by the deposit 
of the Receiver’s certificates as collateral security. The 
loan was made in pursuance of certificate No. 77 of the In- 
terstate Commerce Commission. The present Receiver has 
requested that the loan be extended or renewed for a period 
of three years from January 31, 1924, or that the claim of 
the Government to the sum in question as of January 31, 
1924, be compromised by the acceptance of a new promis- 


sory note or notes of the present Receiver in the aggregate ' 


principal amount of $792,000.00 dated January 31, 1924, 
maturing January 31, 1927, with interest at the rate of 6 
per cent per annum, payable semiannually, and similar in 
all other respects to the notes of the former Receiver now 
held by the Treasury. It is stated that the present Receiver 
has been authorized to apply for a renewal or extension of 
the loan by the Superior Court of Richmond County, Ga. 
You request my opinion upon the following questions: 

‘4. In the event that a carrier makes application after 


February 28, 1922, for an extension or renewal of any obliga- 


tion or obligations evidencing a loan by the United States 
pursuant to the provisions of Section 210 of the Trans- 
portation Act, 1920, as amended, the time within which the 
loan will be repaid not exceeeding fifteen years from the 
making thereof, if the extension or renewal is granted, has 


HE 


110 Transportation Act—Eatension or Renewal of Loan. 


the Interstate Commerce Commission authority to issue to 
the Secretary of the Treasury an amendment to its certificate 
originally providing for the loan authorizing the desired 
extension or renewal ? | 

“2. If your answer to the first question is in the af- 
firmative: In the event that a carrier makes application 
after February 28, 1922, for an extension or renewal of any 
obligation or obligations evidencing a loan by the United 
States pursuant to the provisions of Section 210 of the 
Transportation Act, 1920, as amended, the time within 
which the lean will be repaid not exceeding fifteen years 
from the making thereof, if the extension or renewal is 
granted, has the Secretary of the Treasury, upon the re- 
ceipt of an amendment to the certificate of the Interstate 
Commerce Commission originally providing for the loan 
authorizing the desired extension or renewal, authority 
to act in accordance therewith and to permit the carrier 
to extend the obligation or obligations evidencing the loan 
or to deliver a new obligation or obligations of a later 
maturity in leu thereof? 

“¢ 3. If your answer to the first question is in the negative: 
In the event that a carrier makes application after Feb- 
ruary 28, 1922, for an extension or renewal of any obligation 
or obhgations evidencing a loan by the United States 
pursuant to the provisions of Section 210 of the Trans- 
“portation Act, 1920, as amended, the time within which the 
loan will be repaid not exceeding fifteen years from the 
making thereof, if the extension or renewal is granted, has 
the Secretary of the Treasury, upon the receipt of an ap- 
propriate recommendation by the Interstate Commerce 
Commission as distinguished from its amended certificate, 
authority to act in accordance therewith and to permit the 
carrier to extend the obligation or obligations evidencing 
the loan or to deliver a new obligation or obligations of a 
later maturity in lieu thereof? | 

“4, Has the Secretary of the Treasury, under the pro- 
visions of Section 3469 of the United States Revised Stat- 
utes, assuming that the appropriate United States or Spe- 
cial Attorney and the Solicitor of the Treasury so recom- 
mend as therein provided, and assuming further that the 


The Secretary of the Treasury. 111 


facts, in his opinion, make the action advisable, authority, 
in compromise of a claim of the United States represented 
by an overdue obligation or obligations of a carrier evi- 
dencing a loan by the United States pursuant to the provi- 
sions of Section 210 of the Transportation Act, 1920, as 
amended, to accept a new obligation or obligations of the 
carrier of a later maturity, in the same principal amount, 
bearing the same rate of interest, and in all other respects 
similar to the obligation or obligations representing the 
claim in question? ” 

Section 210 of the Transportation Act, 1920, as amended 
(41 Stat. 946), provides in part as follows: 

“(a) For the purpose of enabling carriers by railroad 
subject to the Interstate Commerce Act properly to serve 
the public during the transition period immediately fol- 
lowing the termination of Federal control, any such carrier 
may, at any time after the passage of this Act, and before 
the expiration of two years after the termination of Federal 
control make application to the commission for a loan from 
the United States to meet its maturing indebtedness, or to 
provide itself with equipment or other additions and better- 
ments, .. .” | 

The Act then proceeds to set out some of the requirements 
of the application, such as that it state the amount, the 
term, the purpose and the use of the loan, facts concerning 
the security to be given and the ability of the carrier to re- 
pay, and the extent to which the public convenience and 
necessity will be served. It gives the Interstate Commerce 
Commission power to inquire into the physical and financial 
conditions of the railroad and then provides that if the 
Commission— 

“ finds that the making, in whole or in part, of the proposed 
loan by the United States, for one or more of the afore- 
said purposes, is necessary to enable the applicant properly 
to meet the transportation needs of the public”— 

and that the condition of the road and security offered 
are such as to furnish reasonable assurance of the railroad’s 
ability to repay the loan, the Commission shall issue a 
certificate of such facts to the Secretary of the Treasury, 
who shall make such loan, 
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Paragraph (c) of said Section 210, provides in part as 
follows: 

“The form of obligation to be entered into shall be 
prescribed by the Secretary. of the Treasury, but the time, 
not exceeding fifteen years from the making thereof, within 
which such loan is to be repaid, the security which is to 
be taken therefor, and the terms and the conditions of the 
loan shall be in accordance with the findings and the 
certificate of the commission.” (41 Stat. 946.) 

It will thus be seen that the broad general and under 
lying purpose of the Act, as well as of the loans authorized 
thereby, is to promote the public interest by aiding the 
railroads in such a way that as a result of Federal control 
of the railroads and their restoration to private control, they 
will not in any way be prevented from or hindered in 
furnishing to the public the maximum transportation serv- 
ice of which such railroads are capable. This maximum 
transportation service is recognized as a public necessity 
and anything to promote the same is recognized as being 
in the public interest. The Act intended to furnish this 
aid to the railroads for any period not exceeding 15 years 
from the original making of the loan. However, it also 
provided that application for the loans must be made 
within two years after the termination of such Federal 
control. It appears that the Receiver of the Georgia & 
Florida Railway Co. filed its application for a loan prior 
to the expiration of the two-year period and that such 
loan was granted. The Interstate Commerce Commission 
and the Secretary of the Treasury thereby assumed jurisdic- 
tion of this application for a loan and of the loan made 
thereunder, and in my opinion, their jurisdiction and 
powers with respect thereto after the application for the 
loan had been made, within the two-year period, is a con- 
tinuing jurisdiction to carry out the full purpose of Con- 
gress in enacting this law. 

Renewing or extending an obligation evidencing a loan 
where a loan already exists is not the making of a loan. 
It is the modification of an existing loan. It is, there- 
fore, my opinion that in the event that a carrier makes 
application after February, 28, 1922, for an extension or 
renewal) of any obligation or obligations evidencing a loan 
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by the United States pursuant to the provisions of Section 
210 of the Transportation Act, 1920, as amended, the time 
within which the loan will be repaid not exceeding 15 years 
from the time the loan was originally made, if the extension 
or renewal is granted, the Interstate Commerce Commission 
has authority to issue to the Secretary of the Treasury an 
amendment to its certificate originally providing for the 
loan, authorizing such extension or renewal in the event that 
the Commission finds the other facts provided for in said 
statute still exist and that if the Commission issues to the 
Secretary of the Treasury such an amendment to its certifi- 
cate, that the Secretary of the Treasury has authority to . 
act in accordance therewith, and to permit the carrier to 
extend the obligation or obligations evidencing the loan. 

It is doubtful whether the Secertary of the Treasury 
has authority to accept the delivery of a new obligation or 
obligations evidencing the loan in lieu of the old obligations. 
The statute provides that the form of the obligation evi- 
dencing the loan shall be prescribed by the Secretary of 
the Treasury. If the new obligation or obligations in any 
way tend to extinguish or terminate the original loan or the 
duty or obligation to repay the same and tend to create a 
new one in lieu thereof, it is believed that the jurisdiction 
of the Interstate Commerce Commission and the Secretary 
of the Treasury over the whole matter might thereby be 
ended and that any action thereafter therein, either by the 
Commission or the Secretary, would be in excess of their 
authority under the statute. For these reasons it is felt that 
the Secretary of the Treasury has no authority to accept a. 
new obligation or obligations which would in any way tend 
to terminate the existing loan and create a new one. 

My answers to questions 1 and 2, propounded by you, 
make it unnecessary for me to answer your third question. 

Your fourth question asks for my opinion as to whether 
you have authority, under Section 3469 of the Revised 
Statutes of the United States, to compromise a claim, grow- 
ing out of an overdue obligation or obligations evidencing a 
loan made under Section 210 of the Transportation Act, as 
amended, assuming of course, that the proper officers make 
the necessary recommendations and that you concur therein 
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by accepting an obligation or obligations of a later ma- 
turity similar in all other respects to those obligations out 
of which the claim arose. Section 3469 referred to by you 
is as follows: 

“ Sec. 3469. Upon a report by a district attorney, or any 
special attorney or agent having charge of any claim in 
favor of the United States, showing in detail the condition 
of such claim, and the terms upon which the same may be 
compromised, and recommending that it be compromised 
upon the terms so offered, and upon the recommendation 
of the Solicitor of the Treasury, the Secretary of the 
Treasury is authorized to compromise such claim accord- 
ingly. But the provisions of this section shall not apply 
to any claim arising under the postal laws.” 

This Section is a general authority given to the Secre- 
tary of the Treasury concerning the compromise of claims 
of the Government. However, Section 210 of the Trans- 
portation Act, as amended, is a-special statute, applying 
to loans by the Government to the railroads, and paragraph 
(c) thereof, among other things, provides that: 

“The time not exceeding fifteen years from the making 
thereof, within which such loan is to be paid . ..._ shall 
be in accordance with the findings and certificate of the 
commission.” (41 Stat. 946.) | 

If the Secretary of the Treasury accepted in compromise 
of a claim arising from such a loan, a new obligation or 
obligations of a later maturity, it would only be the indirect 
changing of the time of a loan made under Section 210 
of the Transportation Act, 1920, as amended. 

It is my opinion that under the general authority and 
power given to you by Section 3469 of the Revised Statutes 
you cannot indirectly exercise the powers which were 
specially conferred upon the Interstate Commerce Com- 
mission by paragraph (c) of Section 210 of the Trans- 
portation Act, 1920, as amended. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SEcRETARY OF THE TREASURY, 
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DISPOSITION OF SURPLUS WAR MATERIAL TRANSFERRED 
TO THE STATES FOR IMPROVEMENT OF HIGHWAYS. 


Surplus war material suitable for use in the improvement of high- 
ways, which under authority of Congress has been transferred to 
the States by the Federal Government, may be sold or exchanged 
by the States if at the time of the sale or the exchange such 
material is unserviceable for road improvement. 

The States are, however, under obligation to use the proceeds derived 
from such sale in the purchase of equipment to be used upon 
roads built with Federal aid or, possibly, in the construction or 
maintenance of such roads. 

Surplus war material, which has been transferred to the States for 
road improvement but which originally was not suitable for such 
use, should be reshipped to some officer of the United States or 
else it may be sold under the direction of the Secretary of Agri- 
culture for the account of the United States. 

The Secretary of Agriculture should permit the States to reim- 
burse themselves for their actual freight charges before remit- 
ting to him the net proceeds of the property thus sold by them at 
his direction for the account of the United States. 


DEPARTMENT OF JUSTICE, 
| June 23, 1923. 

Sir: I have the honor to acknowledge receipt of your 
letter of the 19th ultimo, stating that under the several 
Acts of Congress authorizing you to distribute among the 
States surplus war material suitable for use in the improve- 
ment of highways, you have so distributed many millions 
of dollars worth of property. You inform me that a small 
part of the material which has thus been transferred to 
the States is not now serviceable for the improvement of 
highways and you have asked my opinion upon the right 
of the States to sell or exchange such material. 

The material in question falls under one or the other of 
the following classifications: 

1. Equipment of a type which is unsuitable for use by 
the States in the improvement of public highways, this 
equipment having been erroneously distributed to the 
States because of errors in packing at War Department 
depots or because of faulty War Department inventories 
of the material. 


Nors.—This opinion was temporarily withheld from publication and later 
released. 
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2. Equipment which, by reason of imnperfect inventories 
or careless loading and handling in shipment, was delivered 
to the States in unserviceable condition although it is of a 
character desired by the States for road improvement. 

3. Equipment which is suitable for road building but 
which can not be used by the States within a reasonable 
time because of changes in the plans of the States since it 
was requisitioned and delivered. 

4, Equipment which has been worn out and has become 
unserviceable through use by the State in the improvement 
of roads since it was transferred. 

Section 7 of the Act of February 28, 1919 (40 Stat. 1201), 
provides: 

“That the Secretary of War be, and he is hereby, au- 
thorized in his discretion to transfer to the Secretary of 
Agriculture all available war material, equipment, and 
supplies not needed for the purposes of the War Depart- 
ment, but suitable for use in the improvement of high- 
ways, and that the same be distributed among the high- 
way departments of the several States to be used on roads 
constructed in whole or in part by Federal aid, such dis- 
tribution to be made upon a value basis of distribution 
the same as provided by the Federal-aid road act, approved 
July 11,1916: * * *.” 

Sections 1 and 2 of the Act of March 15, 1920 (41 Stat. 
530), and section 5 of the Act of November 9, 1921 (42 
Stat. 213), authorize transfer to the States of surplus 
war material on the same terms and conditions as pro- 
vided in section 7 of the Act of February 28, 1919. In 
addition, the Act of March 3, 1921 (41 Stat. 1349), and 
the Act of June 30, 1921 (42 Stat. 81), provide for trans- 
' fer to the States of a certain number of motor vehicles 
for use by them on road maintenance. 

The foregoing Acts must be construed as continuing and 
extending the policy of direct Federal aid in favor of 
State rural post roads, which was established by the Act 
of July 11, 1916 (39 Stat. 355). Both the wording of the 
Acts and their purpose indicate that title to the material 
transferred passes to the States. The sole condition attached 
to the transfer is that the material be used on roads con- 
structed with Federal aid. The States therefore receive the 
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material subject to the obligation to use it on roads con- 
structed with Federal aid; but when the material becomes 
unserviceable for such use the duty to keep the property ends, 
since to retain it further would not serve to carry out the 
purpose of the Acts of Congress. The States may make ap- 
propriate disposition of such unserviceable property, but 
they are under obligation to use the proceeds derived from 
its sale in the purchase of equipment to be used upon roads 
built with Federal aid or, possibly, in the construction or 
maintenance of such roads. 

The foregoing interpretation of the Acts of Congress re- 
lating to the transfer to the States of material suitable for 
road improvement is confirmed by section 5 of the Act of 
March 15, 1920, which provides: 

“That the title to said vehicles and equipment shall be 
and remain vested in the State for use in the improvement 
of the public highways, and no such vehicles and equip- 
ment in serviceable condition shall be sold or the title to 
the same transferred to any individual, company, or cor- 
portion: * * * .” (41 Stat. 531.) 

The prohibition in section 5 against sale by the States 
of equipment “in serviceable condition” implies a right 
on the part of the States to dispose of equipment which is 
not in serviceable condition. 

It is my opinion that the States may sell or exchange 
material transferred to them by the Federal Government 
which at the time of sale is unserviceable for road 1m- 
provement. This view applies, however, only to material 
legally transferred to the States under the various Acts 
of Congress, and includes the last three of the four classi- 
fications of unserviceable material previously set forth in 
this opinion. 

A different situation exists with reference to the first 
classification of unserviceable material, namely, that which 
was not originally adapted for use in road improvement. 

The Acts of Congress authorize transferring to the States 
only material “suitable for use in the improvement of 
highways.” The transfer of materials not suitable for 
such use, being unauthorized, did not transfer title in the 
same to the States. The United States, notwithstanding 
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delivery of possession, still retained title to the property, and 
the States received and hold it as gratuitous bailees. 

In any case where the United States could make a 
profitable use of property belonging to it but in the pos- 
session of a State, the property should be reshipped to 
some officer of the United States. Where shipment would 
be unprofitable, I am of the opinion that you may advise 
the State to dispose of it for the account of the United 
States. Authority for such action is apparently given by 
the Act of July 9, 1918 (40 Stat. 850). 

The States paid the freight charges on equipment shipped 
to them by the United States. Since a gratuitous bailee 
is entitled to reimbursement for actual disbursements in- 
curred in preserving the property bailed (6 C. J. 1181), I 
believe that the States may reimburse themselves for freight 
charges which they have paid on the equipment erroneously 
shipped to them. Although section 3618, Revised Statutes, 
requires the “ proceeds” of the sale of public property to 
be deposited in the Treasury of the United States, I am of 
the opinion that in the present case the “ proceeds” of the 
sale will be the net selling price of the property less prior 
freight charges paid thereon by the State. I therefore ad- 
vise you to permit the States to reimburse themselves for 
their actual freight charges before remitting to you the net 
proceeds of property sold by them at your direction for the 
account of the United States. 

Respectfully, | 
W. D. RITER, 
Acting ore anal 


To the Si esdeeees or AGRICUTURE. 


CLASSIFICATION ACT—ALLOCATION OF POSITIONS IN THE 
DEPARTMENT OF COMMERCE. 


There is nothing in the phraseelogy of the definitions of Grade 6 
of the Professional and Scientific Service and Grade 13 of the 
Clerical, Administrative, and Fiscal Service, as contained in the 
Classification Act of 1923, to prevent the allocation of positions 
described in these grades to the maximum grades of their respec- 
tive services, 
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DEPARTMENT OF JUSTICE, 
| March 10, 1924. 

Sir: I have the honor to acknowledge the receipt of your 
letter of January 15th last, referring to certain allocations 
of positions in the Department of Commerce and request- 
ing my opinion as to whether under the Classification Act 
of 1923 said positions may iegally be allocated to the maxi- 
mum grade in their respective services. 

The maximum grades (Grade 7 of the Professional and 
Scientific Service and Grade 14 of the Clerical, Administra- 
tive, and Fiscal Service) differ from the next lower grade in 
each service solely by reason of the fact that the duties and 
requirements of said maximum grades are more responsible 
and exacting. The question is, assuming that the Personnel 
Classification Board “agrees that the requirements of the 
positions here enumerated are of such importance and dif- 
ficulty as to justify their being placed in the next highest 
grades in the services to which they may be assigned,” does 
the phrasing of Section 6 of the Professional and Scientific 
Service and Grade 18 of the Clerical, Administrative, and 
Fiscal Service operate to prevent the allocation of the posi- 
tions to the maximum grades of their respective services. 

My answer is in the negative. Throughout “ The Classi- 
fication Act of 1923” (42 Stat. 1488) Congress has indicated 
an intention to give wide discretionary powers to the Per- 
sonnel Classification Board and, in Section 4, specifically 
provided : 

“That after consultation with the board, and in ac- 
cordance with a uniform procedure prescribed by it, the 
head of each department shall allocate all positions in his 
department in the District of Columbia to their appropriate 
grades in the compensation schedules and shall fix the rate 
of compensation of each employee thereunder, in accordance 
with the rules prescribed in section 6 herein. Such alloca- 
tions shall be reviewed and may be revised by the board and 
shall become final upon their approval by said board. When- 
ever an existing position or a position hereafter created by 
law shall not fairly and reasonably be allocable to one of 
the grades of the several services described in the compensa- 
tion schedules, the board shall adopt for such position the 
range of compensation prescribed for a grade, or a class 
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thereof, comparable therewith as to qualifications and 
duties.” (42 Stat. 1489.) 

There can be no difference of opinion as to the purport of 
this section. Its meaning is clear. The Personnel Classi- 
fication Board is the final authority to review and revise, and 
therefore to determine, allocations. This authority extends 
to a position which is not fairly allocable to one of the 
grades created by the Act, in which case the Board is au- 
thorized to adopt the range of compensation for a grade, or 
a class thereof, comparable with such position as to qualifica- 
tions and duties. 

If the Board is satisfied that, as a matter of fact, the 
duties and requirements of a given position are sufficiently 
important and difficult, and therefore “ more responsible and 
exacting,” than those described in Grade 6 of the Profes- 
sional and Scientific Service and Grade 13 of the Clerical, 
Administrative, and Fiscal Service, then the Board not only 
has the power but it is its duty to allocate the position to the 
maximum grade in each service. And it is my opinion that 
there is nothing in the phraseology of the definitions of 
Grade 6 of the Professional and Scientific Service and 
Grade 138 of the Clerical, Administrative, and Fiscal Service, 
as contained in the Classification Act of 1923, to prevent such 
allocation. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the President. 


FEDERAL EMPLOYEES’ COMPENSATION ACT—EMPLOYEES 
OF FLEET CORPORATION AND ITS AGENTS. 


‘The United States Employees’ Compensation Commission may now 
make compensation to the direct and immediate employees of the 
Fleet Corporation, except in cases where compensation has already 
been made by the corporation itself. 

Seamen serving on board vessels of the Fleet Corporation operated 
by agents under the MO 4 agreement and similar agency agree- 
ments, as well as other persons employed by the agent in and 
about the business of the agency, are employees of the agent and 
not of the Fleet Corporation or the United States within the 
meaning of the Employees’ Compensation Act, and are not entitled 
to compensation through the compensation commission. 
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DEPARTMENT OF JUSTICE, 
March 11, 1924. 

Sir: I have the honor to acknowledge receipt of your 
communication of August 18, 1923, requesting my opinion 
on the question raised in a letter addressed to you by the 
chairman of the United’ States Employees’ Compensation 
Commission. The letter in substance states that the Com- 
mission. has been paying compensation to injured seamen on 
vessels owned and operated by the United States Shipping 
Board and the United States Shipping Board Emergency 
Fleet Corporation; that compensation has been made on the 
ground that the seamen and other employees of the Ship- 
ping Board and Fleet Corporation operating under agency 
contracts are employees of the United States within the 
meaning of the Compensation Act; and that there have 
recently been decisions dealing with the status of the Fleet 
Corporation which leave the Commission in doubt whether 
it should pay compensation to the injured employees of the 
Corporation and the employees of its agents. 

Two distinct classes of employees, those of the Fleet Cor- 
poration and those of its “agents,” are involved. 

First. The Compensation Act of September 7, 1916, c. 
458, § 40, 39 Stat. 750, applies to all civil employees of the 
United States and of the Panama Railroad Company. 

The decisions to which the chairman refers are presum- 
ably The Lake Monroe, 250 U. S. 246; United States v. 
Strang, 254 U. 8. 491; Sloan Shipyards v. U. S. Fleet Cor- 
poration, 258 U. 8. 549; Blamberg v. United States, 260 
U. S. 452; U. 8. Grain Corporation v. Phillips, 261 U. S. 
106; the decision of the Pennsylvania court referred to in 
U.S. Shipping Board Emergency Fleet Corporation v. Sul- 
lavan, 261 U. S. 146; and possibly others. These decisions, 
standing by themselves, might very reasonably give rise to 
grave doubts as to whether employees of the Fleet Cor- 
poration are employees of the United States within the 
meaning of the Compensation Act. However, in the Urgent 
Deficiencies Act of December 24, 1919, c. 17, 41 Stat. 377, 
Congress appropriated a sum for the payment of compensa- 
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tion under the Compensation Act, and attached thereto this 
proviso: 

“ Provided, That the compensation heretofore or here- 
after paid by the United States Shipping Board Emergency 
Fleet Corporation to or on account of employees for disa- 
bility or death resulting from personal injuries sustained 
while in the performance of their duties shall be in full satis- 
faction of the claims of such employees or their legal rep- 
resentatives against the United States.” 

Congress thus recognized a right in employees of the 
Fleet Corporation to compensation; confirmed awards made 
or to be made by the Corporation itself; and guarded against 
the possibility of double compensation, that is, compensa- 
tion first by the Corporation and afterwards by the Commis- 
sion. That such was the purpose appears from the statement 
by Chairman Good of the Appropriations Committee, ap- 
pearing in the margin,! when the proviso was before the 
House. 

I therefore advise you that the Compensation Commission 
may now make compensation to the direct and immediate 
employees of the Fleet Corporation, except in cases where 


1Mr. MANN of Illinois. Will the gentleman yield? What is the purpose of 
that? 

Mr. Goop. The purpose of that provision is to prevent in the future any per- 
son who was paid by the Emergency Fleet Corporation or the Shipping Board 
for injuries received subsequently making a claim against the United States 
under the provisions of the employees’ compensation act and claiming that he 
was entitled to the provisions of that act. Unless the matter is absolutely 
understood and provided for in some such way, we stand a fair show of payin» 
for those injuries twice, once by the Shipping Board Emergency Fleet Corpo- 
ration and another time by the compensation commission. 

Mr. MANN of Illinois. That is, the Shipping Board could make a voluntary 
contribution in the way of compensation, and then, after receiving that, the 
person injured might apply for the legal compensation authorized by law. 

Mr. Goop. The gentleman has stated it correctly, and this amendment pro- 
vides that if they receive compensation from the Shipping Board or the Emer- 
gency Fleet Corporation for their injuries it shall be in full of all compensa- 
tion for such injuries under the provisions of the compensation act. 

Mr. MANN of Illinois. Well, does the gentleman think that that would give a 
person the right to choose between the two, or is he required now to take the 
compensation from the Shipping Board? 

Mr. Goop. I particularly inquired as to whether there was any dissatisfac- 
tion among these employees in the various plants, and Judge Payne advised me 
that there is absolutely no dissatisfaction ; that they are all satisfied with the 
compensation which he has been able to pay and which his predecessor paid, 
and while the compensation paid in most instances will be a little less than the 
compensation provided for under the compensation act, yet they are entirely 
e778 with it and accept it in that spirit, (Cong. Rec., vol, 59, pt. 1, 
p. 354.) 
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compensation has already been made by the Corporation 
itself. 

Second. It will be noted, however, that the proviso throws 
no light on the question whether seamen in the merchant 
service under “ agency ” contracts are to be considered em- 
ployees of the Fleet Corporation. At the time it was en- 
acted there was nothing before Congress in the reports of 
the Compensation Commission to indicate that it was then 
awarding compensation to seamen so serving. Indeed, the 
report of July, 1918, would indicate the contrary, for, after 
referring to certain of its own decisions holding that the em- 
ployees of independent contractors are not employees of the 
United States, the Commission continues (p. 30) : 

“A somewhat similar question was presented to the com- 
mission by the Shipping Board as to the compensation act 
covering the civilian employees on requisitioned ships to 
serve the War and Navy Departments, and, as the requisi- 
tion charters place the ships, masters, officers, and crew en- 
tirely in the service of the Government, and under the ex- 
clusive control of Government officials while serving the 
War and Navy Departments, the commission rules that the 
civilian employees of said ships are civil employees of the 
Government when the vessels are so employed, but are not 
civil.employees when said ships are under the exclusive di- 
rection of the owners of the ships or their masters or officers, 
as they are when not in the service of the: War or Navy 
Department.” 

The report of the next year contains nothing of a con- 
trary import. 

I understand that the agency contracts now in use are, 
generally at least, those known as the MO 4 agreement. 
The printed form of this agreement has a large heading as 
follows: “ Unrrep States Surprine Boarp, represented by 
Unitep States Surprpinc Boarp EMERGENCY FLEET Cor- 
PORATION.” In its first paragraph the agreement purports 
to be made “between the United States of America, acting 
through the United States Shipping Board, represented by 
the United States Shipping Board Emergency Fleet Cor- 
poration, hereinafter called The Corporation, and 
hereinafter called The Agent.” The contract is signed: 
“United States of America, by United States Shipping 
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Board, By United States Shipping Board Emergency Fleet 
Corporation.” In the body of the instrument, however, all 
the undertakings, stipulations, and conditions are expressed 
to be between “ The Corporation ” and “ The Agent.” 

This contract provides that the agent is to man, equip, 
victual, and supply the vessels; and he is to manage, operate, 
and conduct their business in accordance with the directions, 
orders, and regulations of the Corporation. Whether he 
advances funds for the initial expenses, or the Corporation 
provides them, does not clearly appear, but at any rate he 
thereafter places the earnings of the vessel in bank in the 
name of the Corporation and checks upon them to pay costs 
and expenses. His compensation is fixed at certain percent- 
ages of the freight, demurrage, express, mail and passenger 
revenues, and salvage, if any. 

From the terms of this agreement as well as from a con- 
sideration of the customs and methods and the rules of ad- 
miralty law prevailing in the business of merchant shipping, 
and the necessities arising in the management of vessels in 
the carrying trade on the seas, it seems entirely clear that 
the agent, or the master appointed by him, employs the seaman, 
manages, governs, controls, pays, and discharges them; and 
that their only connection with the Fleet Corporation and the 
United States is that they serve on board vessels owned by: the 
United States or the Corporation and controlled by the 
Corporation, and are paid out of funds the legal title to 
which is in the Corporation with an ultimate right in the 
United States; which funds, because of losses in the business, 
the United States supplements from time to time by appro- 
priations from the Treasury. The seamen are not carried 
on the pay rolls of the United States or the pay rolls of the 
Fleet Corporation, but, as I understand, are engaged by 
shipping articles in the statutory form prescribed by Con- 
gress for privately owned vessels signed by them and the 
master alone. They are so far removed from the United 
States that they can be said to be its employees only in an 
indirect, remote, and fanciful sense; and it seems clear to 
me that they are employees of the agent and not of the Fleet 
Corporation or of the United States: 

In the Lake Monroe, 250 U. S. 246, the court held that 
an agency agreement, apparently similar in all essential 
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terms to the MO 4 agreement, was a chartering of the ves- 
sel within the meaning of § 9 of the original Shipping 
Board Act of September 7, 1916, c. 451, 39 Stat. 730. That 
ruling 1s important here only as showing that the law 
looks to the substance of the contract and that the use of the 
terms “agent” and “agency” does not affect the essential 
relations of the parties as established by the specific stipu- 
lations entered into. 

The fact that the present agreement is signed in the 
name of the United States as the contracting party while 
the agreement in the Lake Monroe case was, or may have 
been, signed by the Shipping Board and Fleet Corporation 
alone (the report is not definite on that point), does not 
affect the present question, because, even if the United States 


is now the real contracting party (Cf. United States v. — 


Walter, 263 U. S. 15), the seamen and employees serving 
on board would still be the employees of the agent. 

The case of United States v. Strang, 254 U. S. 491, and 
the Pennsylvania decision referred to in U. S. Shipping 
Board Emergency Fleet Corporation v. Sullivan, 261 UV. S. 
146, lend support to the conclusion here reached because they 
both make the question as to what party is the employer 
depend mainly on the facts as to which actually hires, con- 
trols, pays, and discharges the employee. 

For the reasons given I am unable to reach any other 
conclusion than that seamen serving on board vessels of the 
Fleet Corporation operated by agents under the MO 4 and 
similar agreements, as well as other persons. employed by 
the agent in and about the business of the agency, are em- 
ployees of the agent and not of the Fleet Corporation or the 
United States within the meaning of the Compensation 
Act, and are not entitled. to compensation through the 
Commission. 

Respectfully, 
HARRY M. DAUGHERTY. 
To the PRESIDENT. | 
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JURISDICTION OVER NAVAL OBSERVATORY TRACT. 


Jurisdiction over a certain tract of land described herein, which was 
acquired by the United States for the Naval Observatory, is still 
in the Navy Department. 


DEPARTMENT OF JUSTICE, 
. March 18, 1924. 

Sir: I have the honor to acknowledge receipt of your 
letter of February 26, 1924, requesting my opinion as to 
the jurisdiction over a tract of land owned by the United 
States lying north of Massachusetts Avenue and west of 
Thirtieth Street NW., as determined by section 22 of the 
Act approved March 4, 1913, 37 Stat. 866, 885, and the Act 
approved March 3, 1915, 38 Stat. 822. 

Accompanying your request is a copy of the Report of 
the Rock Creek and Potomac Parkway Commission, 1916, 
and a blue print entitled “ Exterior boundaries of the land 
to be acquired under the Act S. 2366 shown and designated 
by the dotted and crossed lines. Part shown in red to be 
acquired. Map referred to in bill S. 2366, 62nd Congress, 
1st session, filed May 17, 1911.” I assume that this bill was 
embodied in section 22. This blue print appears to repro- 
duce the map mentioned in section 22, but does not clearly 
identify the part shown in red on the original map. Section 
22 authorized the commission therein created to acquire— 
“such land and premises as are not now the property of the 
United States in the District of Columbia shown on the map 
on file in the office of the Engineer Commissioner of the 
District of Columbia, dated May seventeenth, nineteen hun- 
dred and eleven, and lying on both sides of Rock Creek, 
including such portion of the creek bed as may be in private 
ownership.” 

It further provided: 

“That all lands now belonging to the United States or to 
the District of Columbia lying within the exterior bound- 
aries of the land to be acquired by this act as shown and 
designated on said map are hereby appropriated to and 
made a part of the parkway herein authorized to be ac- 
quired.” (87 Stat. 885.) 

The Government property transferred to the parkway as 
“ying within the exterior boundaries of the land to be ac- 


The Secretary of War. 127 


quired by this Act as shown and designated on said map” 
is identified by the general purpose to establish a physical 
connection between Zoological Park and Potomac Park by 
the use of lands “lying on both sides of Rock Creek.” 
The exterior boundaries of the lands to be acquired as 
shown on the map of May 17, 1911, define the location and 
extent of the Government lands to be devoted to this park- 
way. Several other Government tracts are within the ex-. 
terior boundaries of the strip along Rock Creek according 
to this map, and these were transferred to the parkway, but 
the Observatory tract is not within this area. 

The Sundry Civil Appropriation Act of March 3, 1915, 
38 Stat. 822, 829, authorized the Parkway Commission— 
“to survey the exact boundaries of the lands now desired 
to be embraced in a connecting parkway between Potomac 
Park and Zoological Park and to submit a map showing in 
detail such survey and indicating the changes proposed 
thereby as compared with the map now on file in the office. 
of the engineer commissioner of the District of Columbia, 
dated May seventeenth, nineteen hundred and eleven.” 
The survey of the lands to be embraced in the parkway is 
embodied in the Index Map II contained in the Report of 
the Rock Creek and Potomac Parkway Commission, 1916, 
H. R. Doc. No. 1114, 64th Congress, 1st session, Appendix. 

The exterior boundaries of the land to be acquired and to 
be devoted to the parkway between Massachusetts Avenue 
and Zoological Park, as delineated on this Index Map, in- 
clude the same lands on both sides of Rock Creek as the 
dotted and crossed lines on the blue print above mentioned. 
The latter lines are not uniform north of Massachusetts 
Avenue and west of Rock Creek Drive. They run along 
the eastern boundary of the Observatory tract but do not 
close on the southern and western side of it. However, these 
lines are not controlling, and any doubt about what they 
include is removed by the identification of the parkway by 
the red coloring on the original map. This coloring locates 
the lands transferred to the parkway more clearly than this 
blue print of the map of May 17, 1911, and shows that the 
lands transferred are all within the taking lines along Rock 
reek. The area northeast of Massachusetts Avenue, colored 
red on the original map of May 17, 1911, is identical with 
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the red area on the Index Map in H. R. Doc. 1114, just 
mentioned, except as to a portion not material to this 
opinion. 

These exterior boundaries of the parkway and the taking 

lines northeast of Massachusetts Avenue follow the south 
side of Rock Creek Drive along squares 2197 and 2196 to 
Twenty-eighth Street, and leaves squares 2198 and 2199 and 
the easterly portion of square 2145 in private ownership be- 
tween the taking line and the property which was acquired 
by the United States for the Naval Observatory. This 
Government land 1s outside of the so-called taking lines and 
the exterior boundaries of the land to be acquired on all 
maps which have been called to my attention. 
. The Act of July 1, 1916, 39 Stat. 282, provided that the 
“ total area of lands finally to be acquired for said parkway 
shall not exceed the area and parcels described and de- 
lineated in the map numbered two, contained in House 
Document Numbered Eleven hundred and fourteen of the 
present session.” This delineation of the exterior boundaries 
of the lands to be acquired excludes the Naval Observatory 
tract as part of the connecting parkway. 

In my opinion it was not transferred to the parkway by 
section 22 of the Act of March 4, 1913, authorizing the 
acquisition of lands “lying on both sides of Rock Creek ” 
and making all Government lands within the exterior bound- 
aries of the lands to be acquired a part of the parkway. The 
jurisdiction over the Observatory tract is still in the Navy 
Department. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF War. 


TERM OF ORIGINAL ENLISTMENTS IN THE ARMY. 


Section 27 of the Act of June 4, 1920 (41 Stat. 775), which amends 
Section 27 of the National Defense Act of June 3, 1916 (39 Stat. 
185), permits original enlistments in the Regular Army for a 
period of one or three years at the option of the soldier, and hence 
the Secretary of War is not authorized to restrict such enlistments 
to a period of three years. 


Lhe Secretary of War. 129 


DEPARTMENT OF JUSTICE, 
March 20, 1924. 


Sir: I have your letter of March 5, 1924, requesting my 
opinion on the question “ whether or not, under the wording 
of Section 27 of the National Defense Act, the War Depart- 
ment is authorized to restrict original enlistments to a 
three-year period.” 

You state that the policy of restricting stein enlist- 
ments in the Regular Army to three years, which has been 
effective since January, 1922, is based on an opinion by the 
Acting Judge Advocate General approved October 26, 1921; 
that a recent opinion of the Judge Advocate General reverses 
the former one, and that, while you acted in good faith in 
restricting enlistments to a period of three years, if your 
action in that regard is erroneous, you desire to at once 
authorize enlistments for a period of one year. 

The National Defense Act of June 3, 1916, c. 184, 39 Stat. 
166, provides specifically for the composition, organization, 
enlistment and general administration of the forces compos- 
ing the army of the United States. It 1s comprehensive and 
provides that all laws and parts of laws in so far as they are 
inconsistent with the Act are repealed. 

Section 27 of the Act of 1916 relates to the enlistment of 
recruits in the Regular Army and reads in part as follows: 

“Sec. 27. Enlistments in the Regular Army.—On and 
after the first day of November, nineteen hundred and six- 
teen, all enlistments in the Regular Army shall be for a 
term of seven years, the first three years to be in the active 
service with the organizations of which those enlisted from 
a part and, except as otherwise provided herein, the last 
four years in the Regular Army Reserve hereinafter pro- 
vided for: Provided, That at the expiration of three years’ 
continuous service with such organizations, either under 
a first or any subsequent enlistment, any soldier may be 
reenlisted for another period of seven years, as above pro- 
vided for, in which event he shall receive his final discharge 
from his prior enlistment: Provided further, That after 
the expiration of one year’s honorable service any enlisted 
man serving within the continental limits of the United 
' States whose company, troop, battery, or detachment com- 
89835°—26—voL. 34———9 
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mander shall report him as proficient and sufficiently trained 
may, in the discretion of the Secretary of War, be fur- 
loughed to the Regular Army Reserve under such regu- 
lations as the Secretary of War may prescribe, but no man 
furloughed to the reserve shall be eligible to reenlist in the 
service until the expiration of his term of seven years: 
Provided further, That in all enlistments hereafter accom- 
plished under the provisions of this Act, three years shall 
be counted as an enlistment period in computing continu- 
ous-service pay: * * *,” 

As the foregoing provisions are specific and cover the 
entire subject of enlistments, all prior, inconsistent laws are, 
by the express terms of the statute, repealed. We may, 
therefore, consider the provisions of Section 27 of the Act 
of 1916 as expressing the law relating to enlistments in the 
Regular Army on and after November 1, 1916. 

The Act provided that enlistments in the Regular Army 
must be for a period of seven years, three years of which 
shall be in active service and four years in the Regular Army 
Reserve, with a provision that a soldier could continue in 
active service by reenlistment at the end of his three-year 
period of active service. The Act contained a further pro- 
vision that after one year of active service a soldier could, 
in the discretion of the Secretary of War, be transferred 
by furlough to the Regular Army Reserve. This Act did 
not permit the soldier any option or discretion as to the 
period of his enlistment. 

Section 27 of the Act of 1916, supra, was amended by 
Section 27 of the Act of June 4, 1920, c. 227, 41 Stat. 775, 
in so far as the period of enlistment is concerned, as follows: 

“ Sec. 27. That section 27 of said Act be, and the same is 
hereby, amended by striking out all up to and including the 
third proviso, and also the proviso relating to the utilization 
of the service of postmasters, and inserting the following in 
lieu thereof : 


“Sec. 27. Hnlistments—Hereafter original enlist- 
ments in the Regular Army shall be for a period of one 
or three years at the option of the soldier, and reenlist- 
ments shall be for a period of three years. * * *,” 
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Section 27 of the Act of 1920 plainly permits the soldier 
to choose between a one-year and a three-year period of 
enlistment. This right is to be exercised by him at the time 
of enlistment. There can, I think, be no doubt as to the 
intent of Congress in this respect. 

In construing a statute the meaning of the Legislature is 
first to be determined by the words used. Brewer v. 
Blougher, 14 Pet. 178, 198; Aldridge v. Williams, 3 How. 9, 
24; Coffin v. Ogden, 18 Wall. 120, 124. As stated by the Su- 
preme Court in Lewis, T'rustee, v. United States, 92 U. S. 
618, 621: “ Where the language of a statute is transparent, 
and its meaning clear, there is no room for the office of con- 
struction. There should be no construction where there is 
nothing to construe.” And again in folsom v. United States, 
160 U. S. 121, 127: “* * * Where the intention is plain 
it is the duty of the court to expound the statute as it 
stands.” 

If there existed any doubt of the intent of Congress to 
. permit the soldier to choose between a one-year and a three- 
year period at the time of his original enlistment, that doubt 
would be immediately removed by reference to the reports 
of the Committee having the bill in charge. | 

In the Report No. 680 of the Committee on Military 
Affairs, House of Representatives, Sixty-sixth Congress, 
Second Session, accompanying Bill H. R. 12775, which after- 
wards became the Act of June 4, 1920, supra, it is stated: 

“Section 26. A shorter enlistment period for men not 
yet familiar with Army life will tend to stimulate enlist- 
ments. It is proposed to allow new recruits to choose be- 
tween a one-year and a three-year period, reenlistments to 
be for three years only.” 

The Bill was sent to conference and in its final report the 
conferees made the following statement in regard to enlist- 
ments: 

“ The period of enlistment in the Regular Army was fixed 
at one or three years, at the option of the soldier, for original 
enlistment, while reenlistments are to be for three-year 
periods. Enlistments and reenlistments for three years are 
encouraged by offering an allowance equivalent to three 
months’ pay of a private for any such enlistment. This is a 
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slight extension of the privilege granted by existing law.” 
(Report No. 1049, 66th Cong. 2nd Session.) 

In view of the evident intent of Congress to permit a 
soldier upon his original enlistment the option of enlistment 
for a period of one year instead of three years, it 1s my 
opinion that the Secretary of War is not authorized to re- 
strict such enlistments to a period of three years. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF Wak: 


NATIONAL FORESTS—EXCHANGE OF LANDS—WEEKS ACT. 


The provisions of the Act of March 20, 1922 (42 Stat. 465), authoriz- 
ing the exchange of lands within national forests, are not ap 
plicable to lands acquired under the Weeks Act of March 1, 1911 
(36 Stat. 961). | 


DEPARTMENT OF JUSTICE, 
March 21, 1924. 
Sir: Your letter of January 16, 1924, requests my opinion 


upon the question whether the Act of March 20, 1922, c. 105, 
42 Stat. 465, which authorizes exchanges of lands within 
National Forests, is operative as to lands acquired under 
the so-called Weeks Act of March 1, 1911, c. 186, 36 Stat. 
961. 

The first-mentioned statute, called the General Exchange 
Act, is as follows: 


“ That, when the public interests will be benefited thereby, 
the Secretary of the Interior be, and hereby is, authorized 
in his discretion to accept on behalf of the United States 
title to any lands within the exterior boundaries of the 
national forests which, in the opinion of the Secretary of 
Agriculture, are chiefly valuable for national forest pur- 
poses, and in exchange therefor may patent not to exceed 
an equal value of such national forest land, in the same 
State, surveyed and nonmineral in character, or the Secre- 
tary of Agriculture may authorize the grantor to cut and 
remove an equal value of timber within the national forests 
of the same State; the values in each case to be determined 
by the Secretary of Agriculture: Provided, That before any 
such exchange is effected notice of the contemplated ex- 
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change reciting the larids involved shall be published once 
each week for four successive weeks in some newspaper of 
general circulation in the county or counties in which may 
be situated the lands to be accepted, and in some like news- 
paper published in any county in which may be situated 
any lands or timber to be given in such exchange. Timber 
given in such exchanges shall be cut and removed under the 
laws and regulations relating to the national forests, and 
under the direction and supervision and im accordance with 
the requirements of the Secretary of Agriculture. Lands 
conveyed to the United States under this Act shall, upon 
acceptance of title, become parts of the national forest 
within whose exterior boundaries they are located.” 

The Weeks Acquisition Act (Sec. 7) confers authority 
upon the Secretary of Agriculture to purchase, in the name 
of the United States, with the approval of and at the price 
fixed by the National Forest Reservation Commission, the 
creation of which was provided for in Section 4, lands 
which in his judgment may be necessary to the regulation of 
the flow of navigable streams. 

Prior to purchase the lands must be examined by the Geo- 
logical Survey, and a report made to the Secretary of Agri- 
culture showing that the control of such lands will promote 
or protect the navigation of streams on whose watershed 
they lie (Sec. 6). No deed or conveyance shall be accepted 
until the Legislature of the State in which the lands lie 
shal] have consented to the acquisition thereof by the United 
States (Sec. 7); no payment is to be made until the title 
shall be satisfactory to the Attorney General (Sec. 8). 

Section 10 provides: 

“That inasmuch as small areas of land chiefly valuable 
for agriculture may of necessity or by inadvertence be in- 
cluded in tracts acquired under this Act, the Secretary of 
Agriculture may, in his discretion, and he is hereby author- 
ized, upon application or otherwise, to examine and ascer- 
tain the location and extent of such areas as in his opinion 
may be occupied for agricultural purposes without injury 
to the forests or to stream flow and which are not needed 
for public purposes, and may list and describe the same by 
metes and bounds, or otherwise, and offer them for sale as 
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homesteads at their true value, to be fixed by him, to 
actual settlers, in tracts not exceeding eighty acres in area, 
under such joint rules and regulations as the Secretary of 
Agriculture and the Secretary of the Interior may pre- 
scribe; and in case of such sale the jurisdiction over the 
lands sold shall, ipso facto, revert to the State in which the 
lands sold lie. And no right, title, interest, or claim in or 
to any lands acquired under this Act, or the waters thereon, 
or the products, resources, or use thereof after such lands 
shall have been so acquired, shall be initiated or perfected, 
except as in this section provided.” (386 Stat. 962.) 

Section 11 reads: 

“That, subject to the provisions of the last preceding sec- 
tion, the lands acquired under this Act shall be permanently 
reserved, held, and administered as national forest lands 
under the provisions of section twenty-four of the Act ap- 
proved March third, eighteen hundred and ninety-one (vol- 
ume twenty-six, Statutes at Large, page eleven hundred and 
three), and Acts supplemental to and amendatory thereof. 
And the Secretary of Agriculture may from time to time 
divide the lands acquired under this Act into such specific 
national forests and so designate the same as he may deem 
best for administrative purposes.” (36 Stat. 963.) 

Section 24 of the Act of March 3, 1891, c. 561, 26 Stat. 
1103, referred to in the section just quoted, gives the Presi- 
dent power to reserve public lands bearing forests as public 
reservations. Of the amendatory and supplemental Acts, 
that of June 4, 1897, c. 2, 30 Stat. 11, is pertinent here. It 
provides that no public forest reservation shall be estab- 
lished, except to zmprove and protect the forest within the 
reservation, or for the purpose of securing favorable con- 
ditions of water flows, and to furnish a continuous supply 
of timber for the use and necessities of citizens of the 
United States. 

By this Act, also, duties are imposed and powers conferred 
as follows: Upon the President to “ revoke, modify, or sus- 
pend any and all Executive orders and proclamations” af- 
fecting national forests as he may deem best for the public 
interests; upon the Secretary of the Interior the duty of 
protecting forests against destruction; to make rules and 
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regulations for the administration of the reserves, con- 
sistent with the objects for which they were created; to regu- 
late occupancy of lands therein; to sell timber of specified 
character; permit use of timber to designated classes for 
certain purposes. Under the provisions of the Act of Feb- 
ruary 1, 1905, c. 288, 33 Stat. 628, the Secretary of- Agri- 
culture assumed the duties which had theretofore been exer- 
cised and discharged by the Secretary of the Interior. 

From the foregoing, there is at once apparent a clear dis- 
tinction between public land forests and those created as a 
result of the operation of the Weeks law, not only as to pro- 
cedure by which the lands become national forest lands but 
also as to purposes for which they are placed in forest 
reservations. 

The public land forests are estabhshed to improve and 
protect the forests, or for the purpose of securing favorable 
conditions of water flows, and to furnish a continuous supply 
of timber for the uses and necessities of gitizens. On the 
other hand, the Weeks law contemplates the permanent 
reservation of lands which are necessary for the protection, 
promotion, or regulation of the navigation of streams upon 
whose watershed they lie. | 

The procedure is totally different. No detailed examina- 
tion is required as a preliminary to the reservation of public 
lands as forests, these lands are already the property of the 
United States and their withdrawal for forestry purposes 
does not impose upon the United States any special obli- 
gation, or affect its title thereto. 

The forests which are created under the Weeks Act are 
of lands theretofore privately owned, purchased in the name 
of the United States and paid for from public funds. 

In embarking upon this new policy evidenced in the 


Weeks Act it was to be expected that Congress would care- 
fully chart the course which the executive officer should 


follow, and hence we find the procedure for acquisition of 
lands detailed in the Act. The Secretary of Agriculture 
must “examine, locate, and recommend for purchase” the 
lands which he deems it advisable to purchase; he must 
report to the National Forest Commission the result of the 
examination. The Geological Survey must make an exami- 
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nation of the lands and report to the Secretary of Agri- 
culture, and this report must show “ that the control of such 
lands will promote or protect the navigation of streams 
* * * 99 

The Commission must pass upon the question of the ad- 
visability of the purchase of the lands and fix the price to 
be paid for them. The Attorney General must pass upon the 
title. 

With respect to disposal of lands it is important to ob- 
serve that Section 11 of the Weeks Act declares that save 
as provided in Section 10 of the lands acquired under the 
Act “shall be permanently reserved, held, and administered 
as national forest lands.” 

Section 10, which contains the only exception to the posi- 
tive injunction for such permanent reservation of the lands, 
authorizes the Secretary of Agriculture to list and offer for 
sale at their true value in tracts not to exceed eighty acres 
such lands as are chiefly valuable for agriculture and which 
were by necessity or inadvertence included in areas acquired 
under the other provision of the Act. 

The General Exchange Act in terms makes no distinction 
between Weeks Act forests and public land forests. By it 
the Secretary of the Interior is “ authorized, in his discretion, 
to accept, on behalf of the United States, title to any lands 
within the exterior boundaries of the national forests ” which 
in the opinion of the Secretary of Agriculture “ are chiefly 
valuable for national forest purposes,” and to patent in ex- 
change “ an equal value of such national forest land, in the 
same State, surveyed and nonmineral in character * * *,” 

When this Act is compared with the Weeks Act, wide 
differences appear. The power to acquire lands under the 
General Exchange Act is much broader than under the 
Weeks Act, which limits the power to lands the control of 
which will regulate or protect the flow of navigable streams. 
The Secretary of Agriculture is made judge of the de- 
sirability of acquisition of lands, while the National Forest , 
Reservation Commission is the judge under the Weeks Act. 

Again, the Secretary of the Interior 1s authorized to patent 
land of egual value to that secured in exchange—no specifica- 
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tion of the character of the land is made, while under the 
Weeks Act only land which is chiefly valuable for agri- 
culture may be disposed of (Sec. 10). 

It will be readily perceived that if the General Exchange 
Act 1s to be applied to Weeks Act forests, the latter Act is 
repealed pro tanto in respect to the acquisition of lands and 
their disposal. If so applied it would be within the power 
of the Secretary of the Interior to divest the Government of 
title to lands which the National Forest Reservation Com- 
mission had deemed essential for the protection of navigable 
stream flow, and to accept in exchange lands, the acquisition 
of which had not been approved by the Coinmission. That 
the power would doubtless not be thus exercised is beside the 
point, for the question is whether it was intended that that 
power be conferred. 

If Congress had intended by the Exchange Act to depart 
so radically from the terms and conditions so meticulously 
laid down in the Weeks Act, which was a special Act of 
well-defined scope, it would seem that its intention would 
have been plainly expressed, not left to inference, and that 
there would have been some consideration given to the 
effect on the Weeks Act of this later legislation. 

An examination of the history of the legislation discloses 
not one reference to lands acquired under the Weeks law. 
The attention of Congress was apparently directed only to 
public-land forests. This is very clear from the Report of 
the Committee on Public Lands of the House of Repre- 
sentatives, Rept. 748, 67th Cong., 2d Sess., wherein it is 
said: 

“The act of March 3, 1891 (26 Stat., 1095), authorized 
the President to set apart as public reservations lands cov- 
ered with timber, but it was not until June 4, 1897 (30 Stat. 
11), that these timberlands were authorized by Congress to 
be administered. Upon the passage of the act of 1897 many 
national forests were established as soon as the timbered 
areas could be definitely located. Prior to the time bounda- 
ries were established, however, numerous tracts of land 
bearing heavy bodies of timber and exceedingly valuable for 
timber purposes, were disposed of under the various public 
land laws. Frequently also grants had been made to rail- 
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roads and for military wagon roads within the vicinity of 
these natural units for forest administration. On account 
of the intermingled character of these scattered holdings 
the forest boundaries could not be drawn to exclude them. 
The lands thus acquired were usually the most accessible 
and those of the greatest value in those timber regions. 
When the national forest boundaries were fixed an effort 
was made so far as possible to draw the line to exclude 
parts not in Government ownership. For that reason the 
boundaries of the forests frequently meandered back and 
forth, following the vagaries of private alienation. In 
many instances large tracts of land principally in private 
ownership within the interior of the forests were excluded. 

“The sundry civil act of June 4, 1897, provided also a — 
measure for eliminating these private holdings. It gave the 
owners the right to surrender their lands and select in lieu 
thereof an equal area of unreserved public lands. Congress 
very wisely repealed that act on March 3, 1905 (33 Stat., 
1264), when it was found that cut-over and worthless lands 
were being tendered the Government and valuable Govern- 
ment lands were being selected in lieu thereof. 

“The bill S. 490 differs from the old leu selection act 
which gave rights to select lands upon the basis of actual 
acreage, in that it prescribes that exchanges may be made 
only upon an equal value basis. In this way the Government 
is enabled to consolidate for administration the lands which 
comprise the natural units valuable for timber production 
and stream-flow protection, and to give in exchange equal 
values of national forest land or timber.” 

The report also discloses that one of the impelling con- 
siderations for the passage of such legislation was to avoid 
the necessity of passing a separate bill to authorize each con- 
templated exchange. As to that, it was said: 

“During this Congress 34 such bills have been intro- 
duced—about evenly divided between the House and the 
Senate. The House has considered and passed 10 such 
measures, and there are 3 upon the House Calendar. There 
are 153 national forests, and no doubt other similar bills 
will be presented for consideration. 
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“ Since the wording of most of the measures is quite uni- 
form the committee approves the enactment of a general 
measure applicable to all lands within the exterior boundaries 
of national forests, thus leaving for consideration of Con- 
gress only the cases which involve unusual features.” 

Furthermore, the Acts which had theretofore been passed 
authorizing exchanges in specific cases, affected public lands 
only. 

That public-land forests were contemplated by the Act is 
indicated by the provision that the forest lands to be given 
in exchange were to be “ surveyed and non-mineral in char- 
acter.” Now the public-land surveys do not exist in the 
States wherein lands have been acquired under the Weeks 
Act. 

In this connection, the statement made in a letter of the 
Acting Secretary of the Interior, in reporting on the bill, is 
significant. This letter was made a part of the report of 
the House Committee and also the Senate Committee (S. 
Rept. 175). Said the Acting Secretary : 

“ The bill fails to limit the lands to be given by the Govern- 
ment in exchange to surveyed nonmineral lands. The ex- 
change should be confined to nonmineral lands or else all 
patents issued under the act should contain a reservation of 
all minerals to the United States with the right to prospect 
for and remove the same. 

“ Before title can pass the land must be identified by 
survey and the present policy of the Government is to dispose 
of the national resources to the best advantage to the Govern- 
ment and the public and, by a leasing system as under the 
oil-leasing law of February 25, 1920 (41 Stat. 437), retain 
an interest in the development of any project.” 

Further, the regulations under this Act, issued jointly by 
the Departments of the Interior and of Agriculture (49 
L. D. 365), contemplate only public-land forests, for it is 
provided that the land offered in exchange “ must be speci- 
_ tically described according to Government subdivisions, and 
nothing less than a legal subdivision may be surrendered 
or selected.” Provision is also made for filing of applica- 
tions in the District Land offices. These requirements 
would be inoperative as to Weeks Act lands which are situ- 
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ated in eastern States where no district land offices were or 
are maintained and where there are not public-land surveys. 

With respect to the alternative method of exchange pro- 
vided for in the Act, that of timber from forests for lands 
surrendered by private holders, some of the inconsistencies 
alluded to, do not obtain. There remains, however, the de- 
parture from the Weeks Act requirements as to acquzsztion 
of lands, and since the Congress seems to have contemplated 
that public-land forests only were to be affected by the legis- 
lation, I believe that no distinction should be made as to 
the applicability of the Act. 

It is true that.a number of statutes relating to forests 
have been construed as applying to Weeks Act forests as 
well as public land forests, but these Acts relate to disposal 
of timber, use of the forest, and disbursement or disposition 
of funds. No such Act provided for acquisition or disposal 
of lands. 

The case as thus presented comes well within the rules of 
statutory construction alluded to in Washington v. Miller, 
235 U. S. 422, 428, namely, that repeals by implication are 
not favored, and usually occur only where there is such 
irreconcilable conflict between an earlier and a later statute 
that effect can not reasonably be given to both; and that 
where there are two statutes upon the same subject, the 
earlier being special and the later general, the presumption 
is, in the absence of an express repeal, or an absolute incom- 
patability, that the special is intended to remain in force as 
an exception to the general. 

As was also said in that case concerning the statutes there 
considered, so may it be said here of these two Acts, that 
there is no irreconcilable conflict or absolute incompatability, 
for both statutes can be given reasonable operation. 

I am therefore of opinion that the provisions of the Ex- 
change Act are not applicable to lands acquired under the 
Weeks Act. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SEcRETARY OF AGRICULTURE, 
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FRRROMANGANESE PLANT—WAR MINERALS RELIEF ACT— 
CLAIM OF THE ANACONDA COPPER MINING CO. 


The losses incurred by the Anaconda Copper Mining Co. at Great 
Falls, Mont., in the installation and operation of a ferromanganese 
plant are not subject to reimbursement by the Secretary of the 
Interior under section 5 of the Act of March 2, 1919 (40 Stat. 
1274), known as the War Minerals Relief Act, as amended by the 
Act of November 23, 1921 (42 Stat. 322). 

“ Ferromanganese”’ is not “ manganese” within the meaning of the 
Act of March 2, 1919, supra. 

Opinion of September 3, 1919 (32 Op. 34), followed. 


DEPARTMENT OF JUSTICE, 
January 29, 1924. 

Sir: I have your letter of October 31, 1923, requesting my 
opinion as to whether a claim for losses suffered in the in- 
stallation and operation of a ferromanganese plant may be 
allowed under section 5 of the Act of March 2, 1919, entitled 
“An Act to provide relief in cases of contracts connected 
with the prosecution of the war, and for other purposes” 
(40 Stat. 1272), as amended by the Act of November 23, 
1921 (42 Stat. 322). You refer particularly to the claim 
of the Anaconda Copper Mining Company for a sum ex- 
ceeding $500,000, for losses sustained in producing and pre- 
paring to produce “ ferromanganese” at Great Falls, Mont. 

The Act of March 2, 1919, in effect, gave to the Secretary 
of War the authority to settle with persons who had in- 
curred losses 3 in certain activities during the war, whose con.-- 
tracts with the Government were irregular and whose claims 
would have otherwise been of doubtful validity. 

In section 5 of the same Act, substantially the same 
authority was given to the Secretary of the Interior to settle 
with persons who had sustained losses in producing, or pre- 
paring to produce, certain specified minerals. 

The pertinent parts of such Act (40 Stat. 1274) read as 
follows: 

“Src. 5. That the Secretary of the Interior be, and he 
hereby is, authorized to adjust, liquidate, and pay such net 
losses as have been suffered by any person, firm, or corpora- 
tion, by reason of producing or preparing to produce, either 


Nore.—-This opinion was temporarily withheld from publication and later 
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manganese, chrome, pyrites, or tungsten in compliance with 
the request or demand of the Department of the Interior, the 
War Industries Board, the War Trade Board, the Shipping 
Board, or the Emergency Fleet Corporation to supply the 
urgent needs of the Nation in the prosecution of the war; 
said minerals being enumerated in the Act of Congress ap- 
proved October fifth, nineteen hundred and eighteen, en- 
titled “An Act to provide further for the national security 
and defense by encouraging the production, conserving the 
supply, and controlling the distribution of those ores, 
metals, and minerals which have formerly been largely im- 
ported, or of which there is or may be an inadequate 
supply * * *, 

“And provided further, That no claim shall be allowed or 
paid by said Secretary, unless it shall appear to the satisfac- 
tion of the said Secretary that the expenditures so made or 
obligations so incurred by the claimant were made in good 
faith for or upon property which contained either manganese, 
chrome, pyrites, or tungsten in sufficient quantities to be of 
commercial importance: And provided further, That no 
claims shall be paid unless it shall appear to the satisfaction 
of said Secretary that moneys were invested or obligations 
Were incurred subsequent to April sixth, nineteen hundred 
and seventeen, and prior to November twelfth, nineteen 
hundred and eighteen, in a legitimate attempt to produce 
either manganese, chrome, pyrites, or tungsten for the needs 
of the Nation for the prosecution of the war, and that no 
profits of any kind shall be included in the allowance of 
any of said claims, and that no investment for merely specu- 
lative purposes shall be recognized in any manner by said 
Secretary, * * *. | 

“Provided further, That m determining the net losses 
of any claimant the Secretary of the Interior shall, among 
other things, take into consideration and charge to the 
claimant, the then market value of any ores or minerals on 
hand belonging to claimant, and also the salvage or usable 
value of any machinery or other appliances which may be 
claimed was purchased to equip said mine for the purpose 
of complying with the request or demand of the agencies of 
the Government above mentioned in the manner aforesaid.” 
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Section 1 of the Act of October 5, 1918 (40 Stat. 1009), 
“An Act to provide further for the national security and de- 
fense, for encouraging the production, conserving the sup- 
ply, and controlling the distribution of those ores, metals, 
and minerals which have formerly been largely imported, 
and of which there is or may be an inadequate supply,” 
which Act is referred to in the Act of March 2, 1919, reads 
as follows: 

“That by reason of the existence of a state of war, it is 
essential to the national security and defense, and to the 
successful prosecution of the war, and for the support and 
maintenance of the Army and Navy, to provide for an ade- 
quate and increased supply, to facilitate the production, and 
to provide for an equitable, economical, and better distribu- 
tion of the following named mineral substances and ores, 
minerals, intermediate metallurgical products, metals, alloys, 
and the chemical compounds thereof, to wit: antimony, 
arsenic, ball clay, bismuth, bromine, cerium, chalk, chro- 
mium, cobalt, corrondum, emery, fluor spar, ferrosilicon, ful- 
ler’s earth, graphite, grinding pebbles, iridium, kaolin, mag- 
nesite, manganese, mercury, mica, molybdenum, osmium, 
sodium, platinum, palladium, paper clay, phosphorus, potas- 
slum, pyrites, radium, sulphur, thorium, tin, titanium, tung- 
sten, uranium, vanadium, and zirconium, as the President 
may, from time to time, determine to be necessary for the 
purposes aforesaid, and as to which there is, at the time of 
such determination, a present or prospective inadequacy of 
supply. ‘The aforesaid substances mentioned in any such 
determination are hereinafter referred to as necessaries.” 

In the beginning let us understand the meaning of “ man- 
ganese ” and the meaning of “ ferromanganese.” 

Manganese, in a technical sense, is defined as a hard, 
brittle, metallic element, used in making glass and paint. 
But in the Act of March 2, 1919, Congress clearly indicated 
that it had in mind “ manganese” in its ore form, because, 
after specifying the four substances, it refers to them as 
“minerals” only, and the common ordinary meaning of 
“mineral” is that it is a natural substance and a product 
of mines or mining. Further indication that Congress had 
in mind only mining operations, and thus “ manganese ” 
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only in its ore form, is by its insertion of several provisos, 
restricting whatever generality may be found in the first 
paragraph of section 5. Such provisos relate more par- 
ticularly to the purchase, development, and equipment of 
mines. ‘“ Manganese” as a mineral is obtained from the 
earth and is produced solely by mining operations. 

“ Ferromanganese” is an alloy of “manganese” and 
“iron.” Its production is obtained by a manufacturing op- 
eration. It is true that “ ferromanganese ” is produced from 
the bulky manganese ores, but its production 1s a separate 
and distinct operation from the production of the raw 
mineral from which it is produced. 

Regardless of the fact that “ ferromanganese” may some- 
times be referred to by persons engaged in the steel business 
as “ manganese,” the outstanding fact remains that “ ferro- 
manganese” and “manganese” are two distinct com- 
modities. 

“ Ferromanganese ” is used in making steel. There were 
many “ ferromanganese ” plants in this country prior to the 
war. The manganese ores, however, were almost entirely 
imported, principally from Russia and India. What this 
country particularly needed, therefore, during the war, was 
not the erection of additional “ferromanganese” plants, 
but the opening and operation of “manganese” mines to 
supply the manganese ores from which “ ferromanganese ” 
could be produced in the “ ferromanganese ” plants already 
existing, because after the outbreak of the war the foreign 
supply of these manganese ores was largely eliminated. 

Subsequent to the enactment of the Act of March 2, 1919, 
the Anaconda Copper Mining Co. filed a claim with the 
Secretary of the Interior, seeking reimbursement for losses 
sustained by it in producing, or preparing to produce, 
“ ferromanganese ” at a plant alleged to have been erected by 
it at the solicitation of Mr. Bernard M. Baruch, then a mem- 
ber and later chairman of the War Industries Board, for 
the purpose of aiding the Government in the prosecution 
of the war. This “ ferromanganese” plant was erected in 
the year 1918, on the company’s property at Great Falls, 
Mont., which is approximately 100 miles from Butte, Mont., 
at which place the mines, from which the company pro- 
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cured manganese and other minerals, are lovated. The 
alleged object of erecting the plant at Great Falls was to 
utilize the company’s electric power at that place, and to 
also save the expense of transporting “manganese” in its 
heavy ore form to Pennsylvania, where most of the “ ferro- 
manganese” plants were located, thereby conserving rail- 
road facilities for other purposes. 

After the presentation of the original claim of the Ana- 
conda Copper Mining Co., former Solicitor Mahaffie of your 
Department rendered under date of August 12, 1919, an 
opinion in which he concluded that, 

“ Blast furnaces and other metallurgical plants similar 
to that of the Anaconda Copper Mining Co. producing 
ferromanganese, can not be regarded as producers of man- 
ganese, under the Act of March 2, 1919. This view is with- 
out prejudice to any part of this particular claim as may 
replace losses in the production of the manganese ore itself.” 

Shortly after the rendition of the opinion by former 
Solicitor Mahaffie, an opinion was rendered on September 3, 
1919, by Acting Attorney General Ames, in which he said, 

“Manganese is a product of the mines, and ferroman- 
ganese is a manufactured article,” 
and concluded as follows: 

“My examination of this subject has led me to conclude 
that producers of ferromanganese do not come within the 
purview of the Act of March 2, 1919, and are, therefore, not 
entitled to reimbursement for losses incurred in its manu- 
facture.” 

Since the above opinions were rendered, Congress has 
amended the Act of March 2, 1919, by the following enact- 
ment, approved November 23, 1921: 

“That section 5 of the Act approved March 2, 1919, en- 
titled, “An Act to provide relief in cases of contracts con- 
nected with the prosecution of the war, and for other 
purposes,” be, and the same is hereby, amended as follows: 

“Add to the first paragraph in section 5 the following 
proviso: 

“ Provided, That all claimants who, in response to any 
personal, written, or published request, demand, solicitation. 


or appeal from any of the Government agencies mentioned 
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in said Act, in good faith expended money in producing or 
preparing to produce any of the ores or minerals named 
therein and have heretofore mailed or filed their claims or 
notice in writing thereof within the time and in the manner 
prescribed by said Act, if the proof in support of said 
claims clearly shows them to be based upon action taken in 
response to such request, demand, solicitation, or appeal, 
shall be reimbursed such net losses as they may have incurred 
and are in justice and equity entitled to from the appro- 
priation in said Act. 

“Tf in claims passed upon under said Act awards have 
been denied or made on rulings contrary to the provisions 
of this amendment, or through miscalculation, the Secretary 
of the Interior may award proper amounts or additional 
amounts.” (42 Stat. 322.) 

The above amendatory Act has no material bearing on 
the question involved. It simply makes clear the conditions 
under which persons have the right to file claims for losses 
sustained in activities specified in the original relief Act. 

Since the enactment of the above amendment, the Ana- 
conda Copper Mining Co. has reentered its claim, with 
which it submits evidence, including affidavits from various 
metallurgical experts, stating in effect that “ ferroman- 
ganese,” when referred to by persons engaged in the steel 
industry, is generally referred to as “ manganese.” There 
is also an affidavit from Senator Charles B. Henderson, 
former chairman of the Senate Committee on Mines and 
Mining, stating among other things that he had introduced 
the original amendment which became section 5 of the Act 
of March 2, 1919, and that his impression is that the term 
“ manganese,” as used in the Act, was understood to mean 
“manganese in all its forms,” including “ ferromanganese.” 

The opinion of the present Solicitor of your Department, 
Mr. Edwards, which accompanied your request, is in har- 
mony with the previous opinions rendered by former Solici- 
tor Mahaffie and former Acting Attorney General Ames. 
A careful consideration of the question leads me to concur 
in their conclusions. I am of the opinion that “ ferro- 
manganese ” is not “ manganese ” within the meaning of the 
Act of March 2, 1919. 
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No Government agency has the authority to direct the 
payment of money out of the Public Treasury to persons 
who have sustained losses in private enterprises, even though 
such enterprises are alleged ‘to have been for the purpose 
of ultimately aiding the Government in a national emer- 
gency, unless Congress gave the Government agency such 
authority in clear and unmistakable language. 

The affidavit submitted by Senator Henderson can not be 
properly considered in arriving at a conclusion as to what 
Congress meant in the Act in question, any more than a 
statement of any Member in debate on the floor of Congress 
can be considered. (United States v. Freight Association, 
166 U. S. 290, 818; Binns v. United States, 194 U. 8S. 486, 
495; Holy Trinity Church v. United States, 143 U. 8S. 457, 
464.) All evidence pertaining to the history of the Act 
while in the making, including reports of committees which 
are proper to consider, indicate that the relief which Con- 
gress provided for pertained only to mining operations. 

But aside from committee reports, or the statements of 
any Members of Congress, a careful reading of the Act, in 
my judgment, establishes beyond question that the relief 
provided for pertains only to mining operations. 

The Act says that the Secretary of the Interior is au- 
thorized to pay such net losses as have been suffered by those 
producing, or preparing to produce, either manganese, 
chrome, pyrites, or tungsten upon request from the proper 
Government authorities, “ said minerals being enumerated in 
the Act of Congress approved October 5, 1918.” It is con- 
tended by those who hold that “ferromanganese” is 
“ manganese” within the meaning of the Act, that, in the 
Act of October 5, 1918, not only the word “ manganese ” 
was used, but that Congress also said, in specifying man- 
ganese and numerous other minerals, “ the following-named 
mineral substances and ores, minerals, and intermediate 
metallurgical products, metals, alloys and chemical com- 
pounds thereof,” and that, therefore, “ ferromanganese ” is 
included in such specification. It is true that “ ferroman- 
ganese,” which is an alloy of manganese and iron, would be 
included under the above specification of the Act of October 

5, 1918, but Congress did not say in the Act of March 2, 
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1919, “ manganese, chrome, pyrites, or tungsten, and all 
minerals enumerated in the Act of Congress approved Octo- 
ber 5, 1918.” Congress merely specified “ manganese, 
chrome, pyrites, and tungsten,” and then said, “said 
minerals being enumerated in the Act of Congress, approved 
October 5, 1918.” It is clear therefore that Congress did 
not mean to include all the “ mineral substances, minerals 
intermediate metallurgical products, metals, alloys, and 
chemical compounds thereof” enumerated in the Act of 
October 5, 1918, because many other minerals, etc., mentioned 
in the Act of October 5, 1918, are not mentioned, either 
directly or indirectly in section 5 of the Act of March 2, 1919. 

Some reference is made, by those who contend that “ ferro- 
manganese” is included in the Act of March 2, 1919, to the 
use of manganese, chrome, pyrites, and tungsten. It is con- 
tended that only pyrites is an ore, or in the nature of an 
ore, and that the other three are ultimate metals or “ele- 
ments,” not generally useful as such for commercial pur- 
poses, and certainly not for war purposes; that the sub- 
stances needed for war purposes were the ferroalloys of these 
metals, and that “to get these it was of course neccessary 
to produce the ores from which the alloys are made.” 

But the preceding quotation is actually in harmony with 
the conclusion here reached. Of course it was necessary to 
produce such ores, and losses in such production, and not 
losses in the further production of the alloys, 1s what 
Congress sought to relieve. 

Take for example the fact that “sulphur ” is produced 
from “ pyrites ”; can it be assumed that Congress intended 
to reimburse persons who had sustained losses in producing 
sulphur, or in erecting sulphur plants to produce sulphur? 

Suppose that Congress had enacted legislation for the 
reimbursement of such losses sustained by persons produc- 
ing “sugar,” providing their expenses were incurred “ for 
or upon property where sugar is grown,” could it then be 
assumed that persons suffering losses in the erection of sugar 
refineries would have just claims against the Government ? 

It is true that the great bulk of “ manganese” is used in 
the business of making steel, in the form of “ ferromanga- 
nese.” Although the production of “ ferromanganese” in 
this country in increased quantities was desired by the Gov- 
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ernment during the recent emergency, there is no evidence to 
show that “ ferromanganese” was not being produced, or 
could not be produced in sufficient quantities, in plants in 
other sections of the country, before the construction of the 
plant of the Anaconda Copper Mining Co., at Great Falls, 
Mont., was commenced. As heretofore stated, “ ferromanga- 
nese ” was produced in this country in substantial quantities 
prior to the war. The manganese ores, however, from which 
such “ ferromanganese” was produced, were imported to 
this country from foreign mines. What this country was 
greatly in need of, therefore, was the development of mines 
containing manganese. The construction of plants for the 
production of “ ferromanganese” was manifestly of lesser 
importance. 

It is not to be assumed that because Congress, during the 
war, gave the President the power to provide for the pro- 
duction of numerous specified commodities, it intended by 
an Act passed after the armistice to provide relief for any 
and all persons who suffered financial losses by engaging in 
activities for which the Government had the power to con- 
tract as specified in previous war legislation. 

The following extract from section 5 of the Act of March 
9, 1919, clearly provides: © 

“That no claim shall be allowed or paid by said Secretary 
unless it shall appear to the satisfaction of the said Secre- 
tary that the expenditures so made or obligations so in- 
curred by the claimant were made in good faith for or 
upon property which contained either manganese, chrome, 
pyrites, or tungsten in sufficient quantities to be of commer- 
cial importance.” (40 Stat. 1274.) 
which provision makes it clear that Congress intended to 
provide relief only for those who had gone to the expense 
of purchasing property (mines) which contained manganese, 
chrome, pyrites, or tungsten, or for persons who had gone 
to the expense of installing machinery and so forth, on such 
property for the operation of such mines. The relief is 
clearly for expenses incurred in mining projects and not 
for expenses incurred in manufacturing projects. A plant, 
or smelter, for the production of “ ferromanganese” is not 
regarded as part of the equipment of a mine. 
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I quote further from section 5 of the Act of March 2, 1919: 

“ Provided further, That in determining the net losses of 
any Claimant, the Secretary of the Interior shall, among 
other things, take into consideration and charge to the 
claimant, the then market value of any ores or minerals 
on hand and belonging to the claimant, and also the salvage 
or usable value of any machinery or other appliances which 
may be claimed was purchased to egup said mine for the 
purpose of complying with the request or demand of the 
agencies of the Government above mentioned, in the manner 
aforesaid.” 

The additional language above quoted, referring to 
machinery, etc., purchased “to equip said mine,” again 
manifests the fact that Congress, by this Act, provided re- 
lief only for those who engaged in mining projects. 

The money expended by the Anaconda Copper Mining 
Co. in erecting a plant for the production of “ ferroman- 
ganese” at Great Falls, Mont., was not expended “for or 
upon property which contained either manganese, chrome, 
pyrites, or tungsten.” It was not expended to purchase any 
machinery “to equip said mine.” It was not expended in 
any kind of mining project. It was expended solely in a 
manufacturing project, and section 5 of the Act in question 
provides no relief for such expenditure. The raw “ man- 
ganese”’ is what the country had to have prodtced in order 
to supply the existing plants producing “ ferromanganese,” 
and losses sustained in the production of the raw commodity 
is what Congress sought to relieve. 

A careful consideration of the Act and of the files sub- 
mitted with your letter, including the previous opinions 
rendered on the question, convinces me that the losses in- 
curred by the Anaconda Copper Mining Co. at Great Falls, 
Mont., for the production of “ ferromanganese” are not 
subject to reinbursement by the Secretary of the Interior 
under such Act. : 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the SECRETARY OF THE INTERIOR. 
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The Secretary of the Treasury is not authorized to sell or dispose 
of the obligations of carriers acquired pursuant to the provisions 
of section 210 of the Transportation Act, as amended. 


DEPARTMENT OF JUSTICE, 
April 14, 1922. 

sir: I have the honor to acknowledge the receipt of your 
letter of March 6, 1922, stating that the Secretary of the 
Treasury has acquired and now holds the promissory notes 
of various railroad companies. The notes are secured by 
collateral securities of various kinds. These obligations 
were acquired for loans made to the carriers under the 
provisions of section 210 of the Transportation Act, 1920, 
as amended, pursuant to certificates issued thereunder by 
the Interstate Commerce Commission. The Treasury is 1n 
receipt of inquiries from prospective purchasers as_ to 
whether the Treasury desires to sell or dispose of any of 
these obligations. 

You wish to be advised as to whether the Secretary of 
the Treasury has authority under the Transportation Act, 
1920, or otherwise, to sell these obligations of the carriers 
acquired pursuant to the provisions of section 210 of the 
Act and, if such authority exists, whether the authority is 
limited in respect to the price at which such obligations can 
be sold or in any other respect. 

It is fundamental, of course, that the Secretary of the 
Treasury, like every other officer of the United States, is 
the agent of and acts in the capacity of an agent of the 
United States. His authority is delegated to him by Con- 
gress. The principle is well stated as follows: 

“All the officers of the Government, from the highest to 
the lowest, are but agents with delegated powers, who must 
act within legally prescribed limitations, otherwise their 
acts do not bind the principal.” (89 Cyc. 706; United 
States v. Maxwell Land Grant Company, 21 Fed. 19; 
Cutler v. Kouns, 110 U. S. 720; Houser v. United States, 
39 Ct. Cls. 508.) 


—————— 


Nore.—This opinion was temporarily withheld from publication and later 
released. 
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It being established that the Secretary of the Treasury 
acts as an agent of the United States, it is well to inquire 
as to what may be the scope of his authority as such agent. 
Mr. Justice Story, in his work on Agency (Story on Law of 
Agency, 8th edition, section 307a), referring to the authority 
of a public officer, states: 

“In respect to the acts and declarations and represen- 
tations of public agents, it would seem that the same rule 
does not prevail, which ordinarily governs in relation to 
mere private agents. * * * In cases of public agents, 
the government, or other public authority, is not bound, un- 
less it manifestly appears that the agent is acting within 
the scope of his authority, or he is held out as having author- 
ity to do the act, or is employed, in his capacity as a 
public agent, to make the declaration or representation for 
the government. Indeed, this rule seems indispensable, in 
order to guard the public against losses and injuries aris- 
ing from the fraud or mistake, or rashness and indiscretion 
of their agents.” 

In a footnote to the above section, Mr. Justice Story 
observes: | 

“ By the law of agency at the common law there is this 
difference between individuals and the government: the 
former are liable to the extent of the power they have ap- 
parently given to their agents, whwle the government is 
liable only to the extent of the power tt has actually given 
to ats officers.” | 

Citing, among other cases, The Floyd Acceptances, 7 Wall. 
666. 

Referring to the limited authority of Government of- 
ficers, the court, in the Floyd Acceptances case, 7 Wall. 666, 
676, stated : 

“We have no officers in this government, from the Presi- 
dent down to the most subordinate agent, who does not 
hold office under the law, with prescribed duties and limited 
authority.” 

Again, the court, in the case of Houser v. United States, 
39 Court of Claims, 508, at page 522, stated: 

“Tt is a general principle sustained by many authorities 
that the officers of the United States in their official ca- 
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pacity are special agents acting within legally . prescribed 
limitations, that beyond those limitations no responsibility 
attaches to their acts as against the government. ” 

From the foregoing, it appears well established that a 
public officer enjoys only such powers as are acquired from 
the statute law or the Constitution itself. His acts are 
those of an agent; his principal being the United States. 
When he acts, he does so with the purpose of binding his 
principal. As has been frequently stated in all the cases, 
the acts of an agent of the public are subject to a much 
closer scrutiny and a much more narrowed authority than 
the acts of an agent of an individual. So strictly is the 
principle interpreted and enforced that there is thrown 
upon persons dealing with the Government the extraordi- 
nary precaution of ascertaining definitely the scope of the 
authority of the public agent with whom they deal. This 
principle is well stated in the Floyd Acceptances case, 7 
Wall. 666, at page 680, wherein the court stated: 

“Our statute books are filled with acts authorizing the 
making of contracts with the government through its va- 
rious officers and departments, but, in every instance, the 
person entering wmto such a contract must look to the 
statute under which at 1s made, and see for himself that 
his contract comes within the terms of the law.” 

The act concerning which you inquire as to your au- 
thority to perform is the seling of these obligations which 
you hold as agents of the United States. The notes are 
negotiable and contain the usual provision for transfer. 
As between the Secretary of the Treasury and the makers 
of the notes, there is no question that, by the terms of the 
notes, there is given to the Secretary of the Treasury by 
the makers the right of transfer usually contained in ne- 
gotiable paper of this character. 

However, it is clear that that which controls the authority 
of the Secretary of the Treasury to transfer. these obliga- 
tions is not the provision of the notes themselves, but rather 
the exercise of the power which might have been delegated 
to him as the agent of the United States. 

The question presenting itself is, then, Does the Secretary 
of the Treasury have the authority to sell or transfer these 
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obligations (a) under the Constitution or any statutes other 
than the Transportation Act, 1920, as amended; (b) under 
the provisions of the Transportation Act, 1920, as amended; 
(c) by implication from the general nature of his office or 
the circumstances under which he is now the holder of 
them ? 

The Secretary of the Treasury, of course, enjoys no 
authority under any specific provision of the Constitution. 
Such authority as he does enjoy has been specifically dele- 
gated to him by Congress. | | 

I am unable to find any statute, general or specific, which 
gives to him the authority to sell or dispose of obligations 
held and owned by the United States. Indeed it is re- 
called that he has never had the authority to dispose of 
obligations or securities of the United States itself except 
under such definite and express authority as was given to 
him by statutes which Congress passed for the issuance and 
disposal of such obligations and securities, and then only 
in the manner prescribed by Congress. 

Certainly, then, if the Secretary of the Treasury does 
not enjoy the authority to dispose of securities of the United 
States itself except under the specific direction, so to speak, 
of Congress, he can not enjoy the authority to dispose of 
obligations and securities of others, held by the United 
States, except under the specific direction of Congress. 

The Transportation Act was enacted on February 28, 
1920. (41 Stat. 456.) Section 210 of the Act (41 Stat. 
468) provides for loans by the United States to carriers. 
Section 210 was amended on June 5, 1920 (41 Stat. 946). 
The principal effect of the amendment was to extend the 
time for which the loans could run, from five years, as pro- 
vided in the original Act, to fifteen years, as provided in thé 
amendment. 

Section 210 of the Act, as amended, provides, in sub- 
stance, that a carrier may make application to the Inter- 
state Commerce Commission for a loan for a period not 
to exceed fifteen years; that if the Interstate Commerce 
Commission approves a loan, the Commission shall certify 
its findings and recommendations to the Secretary of the 
Treasury; that the Secretary of the Treasury shall there- 
upon make the loan out of a revolving fund. established for 
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the purpose. With reference to the duties of the Secretary 
of the Treasury, paragraph (c) of section 210, as amended, 
provides: 

“Upon receipt of such certificate from the Commission 
the Secretary of the Treasury shall immediately, or as 
soon as practicable, make a loan of the amount recom- 
mended in such certificate out of any funds in the revolving 
fund provided for in this section and accept the security 
prescribed therefor by the Commission. All such loans 
shall bear interest at the rate of 6 per centum per annum, 
payable semi-annually, to the Secretary of the Treasury, 
and to be placed to the credit of said revolving fund. The 
form of obligation to be entered into shall be prescribed 
by the Secretary of the Treasury, but the time, not exceed- 
ing fifteen years from the making thereof, within which 
such loan is to be repaid, the security which is to be taken 
therefor, and the terms and conditions of the loan shall be 
in accordance with the findings and the certificate of the 
Commission.” (41 Stat. 946.) 

From the foregoing, it is apparent that the Secretary of 
the Treasury was directed to make the loans upon the find- 
ings and certificates of the Interstate Commerce Commis- 
sion. ‘That Commission determined the amount of the loan, 
its terms, the amount and character of the security to be 
taken by the Secretary. The whole extent of the authority 
given to the Secretary of the Treasury was to prescribe 
“the form of the obligation” and to turn over the money 
to the carrier. There is no express authority given to the 
Secretary to sell or dispose of these obligations. 

The authority to sell obligations held by the Secretary of 
the Treasury as the agent of the United States will not be 
implied. The principle is the more apparent when it is re- 
called that all authority of the Secretary of the Treasury 
is delegated to him by Congress. He holds his office under 
the law “with prescribed duties and limited authority.” 
His office is “ the creation of statutory law, with duties and 
powers prescribed and limited by that law.” 

The principle that the authority to sell these obligations 
will not be implied is nevertheless true even though the 
assumption of such authority might be of benefit to the 
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United States. This principle is well illustrated in the 
Floyd Acceptances case, 7 Wall. 666. 

In that case Russell & Company had contracted to fur- 
nish supplies and transportation for the Army in Utah 
during the Civil War. It involved the outlay of large 
sums of money which the company was unable to make in 
those times. Accordingly, Mr. Floyd, then Secretary of 
War, entered into an agreement with the contractors where- 
by it was arranged that, pending payments on account as 
provided in the contracts, Russell & Company might draw 
time drafts on the Secretary of War, payable to their own 
order, at the bank of the Republic in New York, which 
should be accepted by the Secretary. Under this arrange- 
ment the Secretary accepted drafts to the amount of 
$5,000,000, most of which were taken up by Russell & Com- 
pany; but over a million of dollars remained unpaid. These 
drafts passed into the hands of different holders, who 
brought suit to recover on them. 

There was no question concerning the authority of the 
Secretary of War to purchase supplies for the Army. It 
is slenificant to note that the holders averred and the Gov- 
ernment did not deny that “at the time the Army in Utah 
was in imminent danger -from cold and starvation; that it 
was the duty of Floyd, as Secretary of War, to save it; 
and that to so save it he authorized the drawing of the 
bills and accepted them.” 

However, the court did not concern itself with the ap- 
parently humanitarian purposes which prompted the Sec- 
retary of War to accept these drafts. The court confined 
itself to the question of the authority of the Secretary to 
accept them. And in discussing the authority of the Sec- 
retary of War the Court stated: 

“ When this inquiry arises, where are we to look for the 
authority of the officer? 

“ The answer, which at once suggests itself to one familiar 
with the structure of our government, 2m which all power is 
delegated, and is defined by law, constitutional or statutory, 
is, that to one or both of these sources we must resort in 
every instance. We have no officers in this government, 
from the President down to the most subordinate agent, 
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who does not hold office under the law, with prescribed 
duties and limited authority.” (7 Wall. 676.) 

It is apparent that the power of the Secretary of the 
Treasury is delegated to him by Congress and it is defined 
by statutory law. His duties are those imposed by law; 
he holds office under the law with prescribed duties and 
limited authority. His powers, duties, and authority can 
not be implied. 

The principle is reaffirmed in a great number of cases, 
among which may be cited United States v. San Jacinto Tin 
Co., 125 U.S. 273 at 307; Pine River Logging Co. v. Umted 
States, 186 U. S. 279 at 291; Potter v. United States, 122 
Fed. 49 at 54; United States v. Kauhoe, 147 Fed. 185; 
United States v. Levinson, 267 Fed. 692. 

It is my opinion, therefore, that the Secretary of the 
Treasury is not authorized to sell or dispose of these 
obligations. 

Very respectively, 
HARRY M. DAUGHERTY. 

To the SECRETARY OF THE TREASURY. 
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SOLDIERS AND SAILORS—PREFERENCE IN REDUCTION OF 
GOVERNMENT FORCE. | 


Whenever a reduction in the force in any of the Executive Depart- 
ments is being made, honorably discharged soldiers and sailors 
having efficiency ratings of “ good,” or its equivalent, must be 
given the statutory preference in selecting employees for retention. 

Whether ex-service men who do not have an efficiency rating of 
‘‘ good,” or nonservice employees who must be displaced by ex- 
service men having that efficiency rating, shall be retained in the 
service under the furlough system suggested by the Chairman of 
the American Legion Committee are administrative questions which 
must be determined by the Secretary of the Treasury. 


DEPARTMENT OF JUSTICE, 
April 28, 1924. 

Sir: I have the honor to respond to your communication 
of February 28, 1924, transmitting letters received by you 
from the Secretary of the Treasury and the Chairman of the 
American Legion Committee, this city, and requesting my 
opinion on the preference to be given to honorably dis- 
charged soldiers and sailors in the employ of the Govern- 
ment when reductions in the number of employees are being 
made. 

The Act of August 238, 1912, c. 350, Sec. 4, 37 Stat. 413, 
provides: 

“Src. 4. The Civil Service Commission shall, subject to 
the approval of the President, establish a system of efficiency 
ratings for the classified service in the several executive 
departments in the District of Columbia based upon records 
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kept in each department and independent establishment 
with such frequency as to make them as nearly as possible 
records of fact. Such system shall provide a minimum rat- 
ing of efficiency which must be attained by an employee 
before he may be promoted; it shall also provide a rating 
below which no employee may fall without being demoted; 
it shall further provide for a rating below which no em- 
ployee may fall without being dismissed for inefficiency. All 
promotions, demotions, or dismissals shall be governed by 
provisions of the civil service rules. Copies of all records 
of efficiency shall be furnished by the departments and in- 
dependent establishments to the Civil Service Commission 
for record in accordance with the provisions of this section: 
Provided, That in the event of reductions being made in the 
force in any of the executive departments no honorably dis- 
charged soldier or sailor whose record in said department is 
rated good shall be discharged or dropped, or reduced in 
rank or salary.” 

Under the above provision of law it became the duty of 
the Civil Service Commission to establish, with the ap- 
proval of the President, a system of rating the efficiency of 
all government employees in the classified service, including 
honorably discharged soldiers and sailors. 

By Act of February 28, 1916, c. 37, 39 Stat. 15, the Bureau 
of Efficiency of the Civil Service Commission was made an 
independent establishment, and the duty of establishing efh- 
ciency ratings was transferred to that bureau. The pertinent 
part of that Act provides: 

“And provided further, That the duties relating to effi- 
ciency ratings imposed upon the Civil ‘Service Commission 
by section four of the legislative, executive, and judicial ap- 
propriation Act approved August twenty-third, nineteen 
hundred and twelve, and the duty of investigating the ad- 
ministrative needs of the service relating to personnel in 
the several executive departments and independent estab- 
lishments, imposed on the Civil Service Commission by the 
legislative, executive, and judicial appropriation Act ap- 
proved March fourth, nineteen hundred and thirteen, are 
transferred of the Bureau of Efficiency.” 

In pursuance of the foregoing Acts the President, on 
October 24, 1921, issued Executive Order No. 3567, directing 


The President. 161 


the Bureau of Efficiency to prescribe a system for rating 
the efficiency of employees in the classified service. The 
order provides: 

“In cases of reductions in the number of employees on 
account of insufficient funds or otherwise, necessary demo- 
tions and dismissals shall be made in order, beginning with 
the employees having the lowest ratings in each class, but 
honorably discharged soldiers and sailors whose ratings are 
good shall be given preference in selecting employees for 
retention.” 

The law does not contemplate that the method of deter- 
mining the efficiency of honorably discharged soldiers and 
sailors shall be different from the method of determining 
the efficiency of other persons in the classified service. The 
ratings or degrees of efficiency are to be determined by the 
Bureau of Efficiency and the methods by which the Bureau 
shall reach its determination are within its sound discretion. 
That discretion can not be controlled by the courts. Afedkirk 
v. United States, 45 Ct. Cls. 395, 401; Keem v. United States, 
33 Ct. Cls. 174; 177 U.S. 290, 295. 

When employees in the classified service have been rated 
as to efficiency, and their comparative degrees of efficiency 
established, such as “ excellent,” “ good,” “ fair,” or “ poor,” 
or such other system of classification as may be determined 
on by the Bureau, then, when it becomes necessary to reduce 
the force in any of the executive departments, all honorably 
discharged soldiers and sailors whose records in said de- 
partments are rated “good,” or its equivalent, shall be re- 
tained in the service, without reduction in rank or salary, 
in preference to other classified employees serving in the 
same office or department. That is the evident intent of the 
statute and the Executive Order issued in pursuance thereof. 

The statute does not restrict the preference accorded to 
honorably discharged soldiers or sailors having efficiency 
ratings of “good,” as between such persons and other em- 
ployees having similar ratings, but the statute requires that 
preference shall be given even as between such soldiers or 
sailors and other employees having higher efficiency ratings. 
Moreover, the provision of the statute giving this preference 
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is mandatory and a penalty is provided for noncompliance 
therewith. 

It is my opinion, therefore, that, whenever a reduction in 
the force in any of the executive departments is being made, 
honorably discharged soldiers and sailors having efficiency 
ratings of “ good,” or its equivalent, must be given the statu- 
tory preference in selecting employees for retention. 

Whether ex-service men who do not have an efficiency rat- 
ing of “good,” or nonservice employees who must be dis-. 
placed by ex-service men having that efficiency rating, shall 
be retained in the service under the furlough system sug- 
gested by the Chairman of the American Legion Committee 
are administrative questions which must be determined by 
the Secretary of the Treasury. 

The letters transmitted with your communication are here- 
with returned. 

Respectfully, 
HARLAN F. STONE. 

To The PRESIDENT. 


COURTS-MARTIAL—PAY STATUS OF ENLISTED MEN IN 
NAVAL SERVICE—DUTY OF COMPTROLLER GENERAL. 


In all cases of trial and sentence by summary court-martial it is within 
the power of the Secretary of the Navy to review the proceed- 
ings and sentence, and either to set aside or modify them as he 
may consider proper, and when he has exercised his discretion in 
that respect his action is final and to the extent of his modification 
of the sentence restores the subject to the same status he occupied 
prior to the finding and sentence of the court. 

The sole duty of the Comptroller General in regard to such action is 
to be governed by it in adjusting the amount of pay to which the 
enlisted man is entitled. 

As to the pay actually due in the instant cases, that must be left 
to the determination of the Comptroller General, subject to the 
effect of the Secretary’s action, and hence the Attorney General 
does not deem it proper to express an opinion upon that subject. 


DEPARTMENT OF JUSTICE, 
May 8, 1924. 
Sir: I have the honor to acknowledge receipt of your letter 
of February 238, 1924, inclosing copy of memorandum of 
the Judge Advocate General of the Navy of the same date. 
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and requesting my opinion with respect to the conviction by 
summary court-martial of certain enlisted men of the Navy 
and Marine Corps and the sentences imposed by that court 
in these cases. 

Your request necessitates consideration of the power of 
the Secretary of the Navy to review the proceedings and to 
set aside or modify the convictions or the sentences and the 
status of the men, pending the final action of the Secretary, 
where the cases may have been submitted to him for review, 
as well as the power of the Attorney General to advise you 
in this matter without regard to the opinion of the Comp- 
troller General. 

In all these cases the sentences as imposed by the sum- 
mary court involved reduction in grade and forfeiture of 
pay. 

The answer to your question requires consideration of 
Article 32 of the Regulations for the government of the 
Navy (sec. 1624 R. S. U. S.), and sections 9 and 17 of the 
Act of February 16, 1909, entitled “An Act to Promote the 
Administration of Justice in the Navy,” (35 Stat. 621). 

It 1s unnecessary to discuss these provisions beyond stat- 
ing that Article 32 prohibited the carrying into execution of 
any sentence of a summary court-martial which might in- 
volve loss of pay “ until the proceedings and sentences have 
been approved by the Secretary of the Navy,” while section 
9 of the later Act authorizes the Secretary of the Navy to 
“ set aside the proceedings or remit or mitigate in whole or in 
part” any such sentence, and section 17 declares that all 
such sentences “ may be carried into effect upon approval 
of the senior officer present.” 

These two statutes were considered and passed upon by 
the United States Circuit Court of Appeals in United 
States Ex Rel Harris v. Daniels, Secretary of the Navy, 
et al., 279 Fed. 844. 

In that case the plaintiff was tried and convicted by a 
summary court-martial, March 18, 1920, and stentenced to 
a bad-conduct discharge. The proceedings and sentence 
were approved by the convening authority and the superior 
officer in command, and the sentence was executed by his 
actual discharge. 
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Subsequently the Secretary of the Navy disapproved the 
proceedings and sentence of the court, and ordered Harris 
to report to a designated recruiting officer of the Navy. He 
complied with this order under protest and a short time after 
reporting he returned to his home and remained absent. 
for some little time, but finally surrendered to the naval 
authorities for the purpose of having his status adjusted. 
Following such surrender he was placed in custody and 
ordered to appear before a general court-martial for trial 
upon the charge of absence without leave. Pending such 
trial, he made application to the District Court of the United 
States for a writ of habeas corpus and contended that the 
sentence of the summary court-martial was final and had 
been executed prior to the action of the Secretary of the 
Navy. 

It was contended on the other hand by the Government 
that the disapproval and setting aside of the sentence by the 
Secretary rendered that sentence void ab initio. 

The opinion of the court dwells in detail upon the provi- 
sions of the Articles for the government of the Navy, and 
the Act of February 16, 1909, supra, and it is declared at 
page 847: 

“Tf the proceedings of the court-martial have been de- 
clared by competent authority void, and its sentence has been 
get; aside as a nullity on the ground that the relator had 
been tried on a specification which failed to state an offense 
against him, it needs no argument to establish the fact that 
his status as an enlisted man was not changed in contempla- 
tion of law in any particular by reason of the sentence which 
was Imposed. A void sentence can no more affect the status 
of the person upon whom it is pronounced than a void judg- 
ment can affect the property against which it is rendered.” 

At pages 848 and 849, it is declared: - 

“ There is an apparent conflict between section 9 and sec- 
tion 17 (Act of February 16, 1909). Section 17 expressly 
declares that ‘ all sentences’ of summary courts-martial may 
be carried into effect upon the approval of the senior officer 
present; while section 9 provides that the Secretary of the 
Navy may set the proceedings of the court aside and remit 
or mitigate in whole or in part the sentence imposed: 
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“We do not think that this apparent conflict is one in 
reality. It is a cardinal rule of construction that effect is 
to be given, if possible, to every word, clause, and sentence of 
the statute. * * * 

“The sentence of every summary court-martial, by virtue 
of section 9, is made conditional, being subject to the final 
action of the Secretary of the Navy. Under section 17 the 
sentence may be carried into effect upon the approval of the 
senior officer as therein provided; but when so carried into 
effect, if it is thereafter set aside by the Secretary of the 
Navy, the status of the cnlisted man, whose discharge was 
only conditional, is thereby restored, and continues as it was 
before the sentence was imposed. The situation is analogous 
to that of a man convicted and sentenced to imprisonment for 
a term of years. The sentence may have been carried into 
effect, and the man actually imprisoned under it. If the 
Appellate Court decides the conviction ‘ was illegal’, and 
sets the procedings aside because the trial court had no juris- 
diction to try him on the indictment, his original status is 
restored.” 

The decision in the Harris case has been accepted by the 
Comptroller General as establishing the power of the Secre- 
tary of the Navy to review and set aside or modify the 
sentences of summary courts-martial, and in the absence of 
any other adjudicated case must be considered by me as 
conclusive upon the subject. 

The next question is as to the effect of an order by the 
Secretary setting aside the sentences in these cases and re- 
mitting the forfeitures of pay as ordered. 

Courts-martial have original jurisdiction over all offences 
committed by persons in the naval service, when convened 
according to law, and such offences are brought to their 
attention in the manner specified by law. 

When findings of guilty are returned and sentences im- 
posed and approved by the designated officers, no further re- 
view is authorized except by the Secretary of the Navy, who, 
however, is given a reviewing power with discretion to 
“ remit or mitigate in whole or in part” any sentence which 
may have been imposed. 

So long as you shall keep within this power the question 
of whether you have exercised your discretion wisely or 
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erroneously is not subject to review by others, but your action 
is conclusive, and the matter has become res adjudicata. 

Congress having constituted you the final reviewing power, 
when you shall have acted and ordered the remission of 
forfeiture of pay theretofore or thereafter to be earned, your 
order in that respect, as stated in the Harris case, restores 
the original status of the man, as it isa een principle 
in civil litigation that: 

“On the reversal of the judgment, the law raises an obliga- 
tion in the party to the record, who has received the benefit of 
the erroneous judgment, to make restitution to the other 
party for what he has lost.” Bank of United States v. Bank 
of Washington, 6 Pet. 8, 17. 

Again, in the case of Morris’s Cotton, 8 Wall 507, where 
certain cotton had been seized and sold by the United States 
under the provisions of the Acts of 1861 and 1862, the 
Supreme Court in reversing the lower court ordered that 
that court issue a writ for restitution of the proceeds of 
sale to the registry of the court to be held pending the final 
judgment in the case. 

In other words, the right of restitution of what one has 
lost by the enforcement of a judgment subsequently reversed 
has always been recognized by the courts. 

The contract. of enlistment in these cases is an entirety, but 
it is one of those contracts which changes the status of the 
enlisted man in that it makes him subject to naval rules and 
regulations and amenable to court-martial, and no breach of 
the contract can destroy the new status or relieve from 
the obligations assumed. 

Congress has appropriated the money and fixed the amount 
of pay for which the Government has obligated itself in 
entering into the enlistment contract, and the United States 
only by the sentence of a court-martial can be relieved from 
making payment for services rendered. Therefore, when 
such a sentence shall be set aside and the record of the man 
ordered corrected to show such reversal or modification, he 
at once becomes entitled to receive that pay as though no 
sentence had ever been passed. 

In this connection I note your statement that the pay 
withheld in these cases following the sentences as imposed 
has not been turned into the Treasury but remains under the 
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permanent control of the executive officers of the Navy De- 
fy -rtment and is subject to disbursement without appropria- 
tion by Congress. This statement is emphasized by section 
4809 R. S. U. S., which provides that all fines imposed upon 
seamen and marines “ shall be paid to the Secretary of the 
Navy, for the maintenance of the Navy hospitals,” and by 
the /.ct of March 38, 1909 (35 Stat. 756), which declares that 
the expense of transportation of discharged naval prisoners 
to their homes or place of enlistment, where there shall be 
no money to the credit of such prisoner, “shall be paid 
out of money received from fines and forfeitures imposed by 
naval courts-martial.” 

The next question which arises in connection with your 
request is as to whether it is my duty to advise you in the 
premises or whether the matters involved are exclusively 
within the control of the Comptroller General. 

Sections 856 and 357 R. S. U. S. grant to the head of 
any executive department the right to require my opinion 
“on any question of law arising in the administration of 
his Department” and direct that when a question of law 
shall arise in the administration of the Department of War 
or the Department of the Navy, the cognizance of which 
is not given by statute to some other officer from whom the 
head of the Department may require advice, “ it shall be sent 
to the Attorney General, to be by him referred to the proper 
officer of his Department, or otherwise disposed of as he may 
deem proper,” and section 361 R. 8. U. S. declares: 

“The officers of the Department of Justice under the di- 
rection of the Attorney General, shall give all opinions and 
render all services requiring the skill of persons learned in 
the law necessary to enable the President and heads of De- 
partments, and the heads of bureaus and other officers in 


the Departments, to discharge their respective duties.” 
oe ae is age € 


The Act of June 10, 1921 (42 Stat. 20, 24), establishes a 
General Accounting Office to be “ independent of the execu- 
tive departments ”; abolishes the former office of Comptroller 
of the Treasury and provides (sec. 304) that: 

“All powers and duties now conferred or imposed by law 
upon the Comptroller of the Treasury or the six auditors 
* * * are imposed upon the General Accoynting Office.” 
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This Act further declares that “the balances certified by 
the Comptroller General shall be final and conclusive upon 
the executive branch of the Government.” (42 Stat. 24.) 

The duties of the Comptroller of the Treasury were fixed 
by the Dockery Act of July 31, 1894 (28 Stat. 207), which 
provided that the balances certified by the auditors of the 
Treasury, or upon revision by the Comptroller of the Treas- 
ury, should be final and conclusive upon the executive branch 
of the Government, and that where disbursing officers, or 
the head of an executive department, applied to the Comp- 
troller of the Treasury for his decision upon any question in- 
volving a payment, the decision, when rendered. should 
govern the case. | 

In the case of Smith v. Jackson, 246 U. S. 388, the court 
had under consideration the action of the auditor of the 
Panama Canal Zone in withholding from Judge Jackson of 
the District Court of that Zone a portion of his salary on 
account of an. alleged liability for quarters supplied by the 
Government and for absence by the judge from his official 
post of duty. | 

The Attorney General was called upon for an opinion by 
the governor of the Canal Zone as to the legality of with- 
holding any part of the salary. He rephed that the question 
was one for judicial rather than administrative determina- 
tion, and that the claim as made by the Government was one 
that could only be enforced through proceedings in the 
courts. Nevertheless, the auditor for the Zone took upon 
himself the authority to finally decide the question and with- 
held the moneys claimed to be due the Government. 

In deciding the case below (241 Fed. 757, 758), it was said 
by the district judge: 

“The relator’s salary does not fall under the category of 
a claim against the United States. It is fixed compensation 
earned by him and for which a specific appropriation has 
been made and the manner of disbursement provided for. 
It requires no argument to show that the case at bar is dif- 
ferent from one where a claim is made against the United 
States and judgment and discretion is vested in an account- 
ing officer authorized by law to adjust and settle the claim. 
In such case as that the Comptroller of the Treasury shal] 
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upon application render his decision upon any question in- 
volving a payment to be made. 

‘Here the salary was ascertained or fixed by law and the 
money for its payment appropriated by Congress, as before 
stated. In legal effect it was on the Canal Zone, or in the 
hands or under the control of the disbursing officer, who is 
the respondent here. There was nothing left to the Judg- 
ment or discretion of the respondent whose duty it was to 
disburse the money appropriated for the salary. Being 
satisfied of the identity of Judge Jackson it was the plain 
duty of the respondent to issue his warrant for the salary. 

“The salary of a judge who has served and for whose 
compensation specific appropriation has been made is not 
such a claim that affords any field for the operation of the 
Dockery <ct.” 

In affirming the decision of the lower court, it is said by the 
Supreme Court (pp. 389, 390), with reference to the opinion 
of the Attorney General: 

“While it is apparent that this ruling should have put the 
subject at rest, obviously the misconception of the Auditor 
as to the nature of his powers prevented that result from 
being accomplished. * * * As the result of the action 
of the Auditor and the necessity for bringing the suit, the 
expense was occasioned the United States of calling a judge 
from the United States to hear the cause and Judge Clayton 
of the Middle and Northern Districts of Alabama pro- 
ceeded to the Canal Zone to discharge that duty. He did so, 
stating the reasons which controlled him in an elaborate and 
careful opinion making perfectly manifest the error of the 
action of the Auditor and his wrong in refusing to observe 
the ruling of the Attorney General in the premises.” 

One of my predecessors, in an opinion to the Secretary 
of the Navy, November 9, 1876 (15 Op. 175), laid down the 
rule: 

“The Comptroller has, I think, misconceitved the true 
basis of the right to pay in the case mentioned. In the 
naval, as in the military service, the right to compensation 
does not depend upon, nor is it controlled by ‘ general prin- 
ciples of law’; it rests upon, and is governed by, certain 
statutory provisions or regulations made in pursuance 
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thereof, which specially apply to such service. These fix | 
the pay to which officers and men belonging to the Navy are 
entitled; and the rule to be deduced therefrom is that both 
officers and men become entitled to the pay thus fixed so 
long as they remain in the Navy, whether they actually 
perform service or not, unless their right thereto is forfeited 
or lost in some one of the modes prescribed in the provisions 
or regulations adverted to.” 

It is true that from time to time my predecessor has de- 
clined to express an opinion for the reason that the questions 
involved are left by law to the determination of the Comp- 
troller of the Treasury or, later, to the Comptroller General. 

These cases, however, involved merely matters of account- 
ing. For instance, his letter to you of August 4, 1922 (83 
Op. 265), had relation to the application of Government 
funds to the payment of expenses of travel incurred by 
officers and their families, and held that the obligation in 
that respect rested upon the Comptroller General; while his 
letter of August 10, 1922 (33 Op. 268), passed upon the right 
of certain enlisted men to receive pay for such time as they 
were not subject to service because of their actual discharge 
as the result of the sentence of a court-martial, approved 
by the convening authority but subsequently disapproved 
and set aside by you, following which disapproval they 
were returned to the service. 

In the instant cases these questions are not involved except 
in that of John Louis Cady, who was actually discharged, 
December 31, 1922, with a bad-conduct discharge, as au- 
thorized by the sentence of the court-martial, which sentence, 
however, was disapproved and set aside by you, February 
9, 1923. 

The opinions of the Attorney General and various cases 
upon this general subject are analyzed in detail in the 
memorandum of the Judge Advocate General, but I do not 
consider it necessary to review them. 

- For the reasons stated, I advise you that in all cases of 
trial and sentence by summary court-martial it is within 
your power to review the proceedings and sentence, and 
either to set aside or modify them as you may consider 
proper, and that when you exercised your discretion in 
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that respect your action is final and to the extent of your 
modification of the sentence restores the subject to the 
same status he occupied prior to the finding and sentence of 
the court. 

The sole duty of the Comptroller General in regard to 
such action is to be governed by it in adjusting the amount 
of pay to which the enlisted man is entitled. 

As to the pay actually due in the respective cases, that 
must be left to the determination of the Comptroller Gen- 
eral, subject to the effect of your action, and I have the 
honor, therefore, to advise you that I do not deem it proper 
to express my opinion upon that subject. 

Respectfully, 
HARLAN F. STONE. 


To the SECRETARY OF THE Navy. 


EXECUTIVE ORDER INDIAN RESERVATIONS—LEASING ACT. 


The Act of February 25, 1920 (41 Stat. 437), entitled “An Act to 
promote the mining of coal, phosphate, oil, oil shale, gas, and 
sodium on the public domain,’ dves not apply to executive order 
Indian reservations. 


DEPARTMENT OF .J USTICE, 
May 12, 1524. 

Sir: I now have the honor to respond to the request 
transmitted February 11, 1924, through your Secretary, for 
an opinion on the question “ whether or not the general oil 
and gas leasing act is applicable to executive order Indian 
reservations.” It appears that Secretary Fall of the In- 
terior Department ruled that the Leasing Act does so apply 
(49 L. D. 189) ; and that some leases or prospecting permits 
have already been issued affecting Indian reservations of 
that kind. 

The General Leasing Act (41 Stat. 437) is entitled “An 
Act to promote the mining of coal, phosphate, oil, oil shale, 
gas, and sodium on the public domain.” Its first section 
reads in part: 

“That deposits of coal, phosphate, sodium, oil, oil shale, 
or gas, and lands containing such deposits owned by the 
United States, including those in national forests, but ex- 


172 Executive Order Indian Reservations—Leasing Act. 


cluding lands acquired under the Act known as the Ap- 
palachian Forest Act, approved March 1, 1911 (Thirty- 
sixth Statutes, page 961), and those in national parks, and 
in lands withdrawn or reserved for military or naval uses 
or purposes, except as hereinafter provided, shall be subject 
to disposition in the form and manner provided by this Act 
* * * 99 

The title refers solely to the “public domain,” and no- 
where in the whole Act is there any mention of Indians, 
Indian lands or Indian reservations of any kind. 

The long settled rule of construction is that general laws 
providing for the disposition of public lands or the public 
domain do not apply to lands which have been set aside 
or reserved for particular public uses, unless the contrary 
clearly appears from the context or the circumstances attend- 
ing the legislation. Newhall v. Sanger, 92 U.S. 761; Bardon 
v. Northern Pac. R. R. Co., 145 U. S. 585, 588; Mann v. 
Tacoma Land Co., 153 U. 8S. 273, 284; Union Pac. R. R. Co. 
v. Harris, 215 U. S. 886. Concerning Indian reservations, 
Indian: lands, and Indian affairs generally, Congress habit- 
- ually acts only by legislation expressly and specifically ap- 
plicable thereto. Missouri, Kansas & Texas Ry. Co. v. 
Roberts, 152 U. S. 114, 119. This is true historically, and 
the fact is one of necessity, because Indians, and especially 
tribal Indians, remain a people apart for whom it is im- 
practicable to legislate in terms common to them and the 
whites. Hw parte Crow Dog, 109 U.S. 556, 571. 

Now, however, the Secretary of the Interior, explicitly 
reversing the attitude of his predecessors (47 L. D. 424, 
437, 489), has decided that an Act of Congress purporting 
to deal with lands of the public domain and a certain class 
of reservations owned exclusively by the United States is 
applicable to executive order Indian reservations, although 
it contains no express or specific reference to Indians, Indian 
reservations, or Indian lands. 

The first section of the Act describes the deposits and 
lands to which it applies. They are deposits and lands 
“owned by the United States.” Then follow words of in- 
clusion which make it clear that the Act applies to the na- 
tional forests of the West. This language in turn is fol- 
lowed by expressions of exclusion, and the reserves expressly 
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excluded are Appalachian Forest lands, national parks, and 
lands reserved for military or naval uses. 

It is obvious that the words of inclusion and the words of 
exclusion, taken together, do not by any means embrace all 
the lands “ owned by the United States.” Neither Indian 
reservations, national monuments, bird reservations, nor 
lighthouse reservations are either expressly included or ex- 
cluded; and of course the United States is the sole owner of 
other bodies of land such as the Capitol grounds at Washing- 
ton, parks and squares in the District of Columbia, national 
cemeteries, etc., which are neither expressly included nor 
excluded. Yet no one would contend that any of these 
latter lands are subject to the Leasing Act, whatever mineral 
deposits they may be found to contain. It is thus apparent 
that there are many classes of lands owned by the United 
States to which the Leasing Act does not apply although 
they are not expressly excepted from it. Nevertheless, the 
Secretary of the Interior, and others who take the same view, 
base their conclusions mainly upon the broad language 
“owned by the United States.” But this language is not 
new in the legislation of Congress. The mineral law of 
May 10, 1872, now embodied in Revised Statutes, Sec. 2319, 
provides for the disposition of “all valuable mineral de- 
posits in lands belonging to the United States, both sur- 
veyed and unsurveyed” * * *, The Supreme Court 
had occasion to consider this language in Oklahoma v. 
Texas, 258 U. S. 574. After quoting it, the court said 
(pp. 599, 600) : 

“ This section is not as comprehensive as its words sepa- 
rately considered suggest. It is part of a chapter relating 
to mineral lands which in turn is part of a title dealing with 
the survey and disposal of “ The Public Lands.” To be 
rightly understood it must be read with due regard for the 
entire statute of which it is but a part, and when this is 
done it is apparent that, while embracing only lands owned 
by the United States, it does not embrace all that are so 
owned. Of course, it has no application to the grounds about 
the Capitol in Washington or to the lands in the National 
Cemetery at Arlington, no matter what their mineral value; 
and yet both belong to the United States. And so of the 
lands in the Yosemite National Park, the Yellowstone Na- 
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itonal Park, and the military reservations throughout the 
western States. Only where the United States has indicated 
that the lands are held for disposal under the land laws does 
the section apply; and it never applies where the United 
States directs that the disposal be only under other laws.” 

The court accordingly held that the mining laws did not 
apply to certain lands “ belonging to the United States” and 
lying in the south half of the bed of Red River. 

The general mining laws never applied to Indian reserva- 
tions, whether created by treaty, Act of Congress, or execu- 
tive order. Moonan v. Caledonia Min. Co., 121 U. S. 398; 
Kendall v. San Juan Silver Min. Co., 144 U. S. 658; 
M’Fadden v. Mountain View M. & M. Co., 97 Fed. 670; 
Gibson v. Anderson, 181 Fed. 39. Yet, “owned by the 
United States” and “ belonging to the United States” are 
equivalent expressions, and there seems to be no ground 
whatever for giving one a broader meaning than the other. 

The foregoing considerations, I think, are conclusive. 
However, the Leasing Act contains a number of other pro- 
visions leading to the same result, two only of which will 
be mentioned. Section 28 declares that “rights of way 
through the public lands, including the forest reserves, of 
the United States are hereby granted for pipe-line purposes 
for the transportation of oil or natural gas.” (41 Stat. 
449.) If the Act were intended to provide for the leasing 
of Indian reservations, there would be the same need of 
rights of way for pipe lines through those reserves, but none 
are granted. 

Again, the Act, in section 35, provides in mandatory lan- 
guage for the disposition of all the royalty moneys realized. 
They are to be divided in certain proportions between the 
Treasury, the Reclamation fund, and the States within 
which the leased lands lie. Yet, as hereafter shown, it would 
violate practically all legislative precedents for Congress to 
dispose of lands and mineral deposits in Indian reservations 
of any kind without directing the payment of some portion 
of the proceeds to the Indians. It is notable that Secretary 
Fall, in making his decision, realized this so strongly that, 
ignoring the mandatory directions of the Act, he ordered the 
royalties from executive order Indian reservations to be de- 
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posited in the Treasury in a special fund to await disposi- 
tion by Congress. 

In view of the foregoing, any reference to legislative his- 
tory seems hardly necessary. Yet, in fact, none of the nu- 
merous committee reports made during the long pendency 
of the measure before Congress shows any indication what- 
ever of an intent to embrace Indian reservations of any 
kind; but they do show affirmatively an understanding that 
the only lands to be affected were public lands, western forest 
reserves, and lands withdrawn by various executive orders 
to protect the minerals therein pending congressional action 
for their final disposal. Thus, in the report of the Con- 
ference Committee dated February 11, 1919, occur the 
following significant statements (65th Cong. 3d Sess., House 
Reports, vol. 2, H. R. 1059, p. 20) : 

“This bill makes possible the leasing, in whole or in part, 
of approximately 700,000,000 acres of public land, approxi- 
mately 365,000,000 acres of forest reserve, 35,000,000 acres 
of coal land, 6,000,000 acres of oil land, and 3,500,000 acres 
of phosphate land. Under present law all of this land may 
be passed to patent, without Government regulation, without 
Government royalties, and without the receipt of any re- 
muneration by the Government, excepting such purchase — 
price as may be provided for the patenting of the same. 

¥ * ak sk * 

“This legislation is made necessary by certain with- 
drawals made by President Taft during his administration 
and later by President Wilson during his administration. 
Both Presidents Taft and Wilson and the Secretaries of the | 
Interior under them have felt the necessity of passing this 
legislation.” | 

I might stop here; but the reasons advanced by the Secre- 
tary, reinforced as they have been by arguments and briefs 
submitted to me in behalf of lessees or permittees now ex- 
ploring executive order reservations under this legislation, 
seem to require some comment. The gist of the argument 
is that the President could not reserve the minerals for the 
Indians; that they remained the property of the United 
States and were therefore “deposits” “owned by the 
United States” in the meaning of the Leasing Act, 
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That the President had authority at the date of the orders 
to withdraw public lands and set them apart for the benefit 
of the Indians, or for other public purposes, is now settled 
beyond the possibility of controversy. United States v. 
Midwest Oi Co., 236 U. S. 459; Mason v. United States, 
260 U. S. 545. And aside from this, the General Indian 
Allotment Act of February 8, 1887 (24 Stat. 388, Sec. 1), 
clearly recognizes and by necessary implication confirms 
Indian reservations “ heretofore ” or “ hereafter ” established 
by executive orders. 

Whether the President might legally abolish, in whole 
or in part, Indian reservations once created by him, has 
been seriously questioned (12 L. D. 205; 18 L. D. 628) and 
not without strong reasons; for the Indian rights attach 
when the lands are thus set aside; and moreover, the lands 
then at once become subject to allotment under the General 
Allotment Act. Nevertheless, the President has in fact, and 
in a number of instances, changed the boundaries of execu- 
tive order Indian reservations by exeluding lands therefrom, 
and the question of his authority to do so has not apparently 
come before the courts. 

When, by an executive order, public lands are set aside, 
_ either as a new Indian reservation or an addition to an old 
one without further language indicating that the action is 
a mere temporary expedient, such lands are thereafter prop- 
erly known and designated as an “ Indian reservation ”; and 
so long, at least, as the order continues in force, the Indians 
have the right of occupancy and use and the United States 
has the title in fee. Spalding v. Chandler, 160 U. S. 394; 
In re Wilson, 140 U.S. 575. 

But a right of “occupancy” or “occupancy and use” in 
the Indians with the fee title in the sovereign (the Crown, 
the original States, the United States) is the same condition 
of title which has prevailed in this country from the begin- 
ning, except in a few instances lke those of the Cherokees 
and Choctaws, who received patents for their new tribal 
lands on removing to the West. And the Indian right of 
occupancy is as sacred as the fee title of the sovereign. 

The courts have applied this legal theory indiscriminately 
to lands subject to the original Indian occupancy, to reserva- 
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tions resulting from the cession by Indians of part of their 
original lands and the retention of the remainder, to res- 
ervations established in the West in exchange for lands in 
the East, and to reservations created by treaty, Act of Con- 
gress, or executive order, out of “ public lands.” The rights 
of the Indians were always those of occupancy and use and 
the fee was in the United States. Johnson v. McIntosh, 8 
Wheat. 548; Afitchell v. United States, 9 Pet. 711, 745; 
United States v. Cook, 19 Wall. 591; Leavenworth etc. R. R. 
Co. v. United States, 92 U. S. 733, 742; Seneca Nation v. 
Christy, 162 U. S. 283, 288-9; Beecher v. Wetherby, 95 U.S. 
517, 525; Minnesota v. Hitchcock, 185 U.S. 378, 388 et seq. ; 
Lone Wolf v. Hitchcock, 187 U. S. 553; Jones v. Meehan, 
175 U.S. 1; Spalding v. Chandler, 160 U. S. 394; M’Fadden 
v. Mountain View Min. & Mill Co., 97 Fed. 670, 673; Gib- 
son v. Anderson, 131 Fed. 39. 

In Spalding v. Chandler, supra, which involved an execu- 
tive order Indian reservation, the Supreme Court said (pp. 
402, 403) : 

“Tt has been settled by repeated adjudications of this 
court that the fee of the lands in this country in the original 
occupation of the Indian tribes was from the time of the 
formation of this government vested in the United States. 
The Indian title as against the United States was merely a 
title and right to the perpetual occupancy of the land with 
the privilege of using it in such mode as they saw fit until 
such right of occupation had been surrendered to the Gov- 
ernment. When Indian reservations were created, either by 
treaty or executive order, the Indians held the land by the 
same character of title, to wit, the right to possess and 
occupy the lands for the uses and purposes designated.” 

In M’Fadden v. Mountain View Min. & Mill Co., supra, 
the Circuit Court of Appeals for the Ninth Circuit said 
(p. 673) : 

“On the 9th day of April, 1872, an executive order was 
issued by President Grant, by which was get apart as a 
reservation for certain specified Indians, and for such other 
Indians as the department of the interior should see fit to 
locate thereon, a certain scope of country ‘ bounded on the 
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Okanagon river, and on the north by the British possessions,’ 
thereafter known as the ‘Colville Indian Reservation.’ 
There can be no doubt of the power of the president to 
reserve those lands of the United States for the use of the 
Indians. The effect of that executive order was the same 
as would have been a treaty with the Indians for the same 
purpose, and was to exclude all intrusion upon the territory 
thus reserved by any and every person, other than the 
Indians for whose benefit the reservation was made, for 
mining as well as other purposes.” 

The latter decision was reversed by the Supreme Court 
and on an entirely different ground (180 U.S. 533). The 
views expressed in the A/’F'adden case were reaflirmed by the 
same court in Gibson v. Anderson, supra, involving a reser- 
vation created by executive order for the Spokane In- 
dians. 

The General Indian Allotment Act of February 8, 1887 
(24 Stat. 388, Sec. 1), is based upon the same legal theory 
as the decisions of the courts; for it is expressly made ap- 
plicable to “any reservation created for their use, either 
by treaty stipulation or by virtue of an Act of Congress 
or executive order setting apart the same for thetr use,” 
etc. 

If the extent of the Indian rights depended merely on 
definitions, or on deductions to be drawn from descriptive 
terms, there might be some question whether the right of 
‘“ occupancy and use” included any right to the hidden or 
latent resources of the land, such as minerals or potential 
water power, of which the Indians in their original state 
had no knowledge. As a practical matter, however, that 
question has been resolved in favor of the Indians by a uni- 
form series of legislative and treaty provisions beginning 
many years ago and extending to the present time. Thus 
the treaty provisions for the allotment of reservation lands 
all contemplate the final passing of a perfect fee title to the 
individuals of the tribe. And that meant, of course, that 
minerals and all other hidden or latent resources would go 
with the fee. The same is true of the General Allotment 
Act of 1887, which applies expressly to executive order res- 
ervations as well as to others, Then, beginning years ago, 
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any special acts were passed (with or without previous 
ugreements with the Indian concerned) whereby surplus 
lands remaining to the tribe after completion of the allot- 
ments were to be sold for their benefit. In all these instances 
Congress has recognized the right of the Indians to recejve 
the full sales value of the land, including the value of the 
timber, the minerals, and all other elements of value, less 
only the expenses of the government in surveying and selling 
the land. Legislation and treaties of this character were 
dealt with in Frost v. Wenie, 157 U.S. 46, 50; Mznnesota v. 
Hitchcock, 185 U. 8. 373; Lone Wolf v. Hitchcock, 187 U. 
S. 5538; United States v. Blendaur, 128 Fed. 910, 918; Ash 
Sheep Co. v. United States, 252 U.S. 159. 

Similar provisions have been made in many other cases 
for the sale of surplus tribal lands, all the proceeds of all 
elements of value to go to the tribe. In a recent Act for fur- 
ther allotment of Crow Indian lands (41 Stat. 751), the 
minerals are reserved to the tribe instead of passing to the 
allottees (Sec. 6); and moreover, unallotted lands chiefly 
valuable for the development of water power are reserved 
from allotment “for the benefit of the Crow Tribe of In- 
dians” (Sec. 10). The Federal Water Power Act of June 
10, 1920 (41 Stat. 1063), applies to tribal lands in Indian 
reservations of all kinds, but it provides (Sec. 17) that “ all 
proceeds from any Indian reservation shall be placed te 
the credit of the Indians ” etc. 

Again, by a provision in the Indian Appropriation Act 
of June 30, 1919, the Secretary of the Interior was author- 
ized to lease, for the purpose “of mining for deposits of 
gold, silver, copper, and other valuable metalliferous min- 
erals,” any part of the unallotted lands within “ any Indian 
reservation” within the States of Arizona, California, 
Idaho, Montana, Nevada, New Mexico, Oregon, Washington, 
or Wyoming ” heretofore withdrawn from entry under the 
mining laws. These States contain numerous executive 
order reservations, and yet the Act declares that all the 
royalties accruing from such leases shall be paid to the 
United States “ for the benefit of the Indians.” (41 Stat. 
3, 31-33.) 

The opening to entry by Congress of a part of the Col- 
ville Reservation established in Washington by executive 
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order has been cited as an exception to this line of prece- 
dents. (Act July 1, 1892, 27 Stat. 62.) But the exception is 
more apparent than real; for Congress, though it expressly 
declined to recognize affirmatively any right in the Indians 
“to any part” of that reservation (Sec. 8), yet, in fact, 
preserved the right of allotment, required the entrymen to 
pay for the lands, and set aside the proceeds for the benefit 
of the Indians for an idefinite period. Later, the proceeds 
of timber sales from the former reservation lands were se- 
cured to the Indians, but the mineral lands were subjected to 
the mineral laws without any express direction for the dis- 
posal of the proceeds, if any. (Act July 1, 1898, 30 Stat. 
571, 593.) The Committee reports show that the reservation 
was considered as improvidently made, excessive in area, 
and that the action taken was really for the best interests 
of the Indians. (Senate Report No. 664, 52d Cong., 1st 
Sess., vol. 3; House Report No. 1035, 52d Cong., 1st Sess., 
vol. 4.) 

In respect to legislation and treaties of this character two 
views are possible. First, that the right of accupancy and 
use extends merely to the surface and the United States, in 
providing that the Indians shall ultimately receive the value 
of the hidden and latent resources, merely gives them its 
Own property as an act of grace. Second, that the Indian 
possession extended to all elements of value in or connected 
with their lands, and the government, in securing those 
values to the Indians, recognizes and confirms their preexist- 
ing right. If it were necessary here to decide as between 
these opposing views, I should incline strongly to the 
latter ; mainly. because the Indian possession has akways been 
recognized as complete and exclusive until terminated by 
conquest or treaty, or by the exercise of that plenary power 
of guardianship to dispose of tribal property of the Nation’s 
wards without their consent. Lone Wolf v. Hitchcock, 187 
U. S. 553. Moreover, support for this view is found in 
many expressions of the courts. Thus, in the case just cited, 
the court quotes from Beecher v. Wetherby, 95 U. S. 517, 
525, as follows: 

“But the right which the Indians held was only that of 
occupancy. The fee was in the United States, subject to that 
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right, and could be transferred by them whenever they chose. 
The grantee, it is true, would take only the naked fee, and 
could not disturb the occupancy of the Indians; that occu- 
pancy could only be interfered with or determined by the 


United States.” 

If a transfer by the United States would convey only the 
naked fee, it goes without saying that the complete equitable 
property was in the Indians. The earlier and fundamental 
decisions make this plain. In Worcester v. Georgia, 6 Pet. 
515, 544, 545, Chief Justice Marshall clearly states that the 
right asserted in behalf of the discovering European nations 
was merely a right, as against each other, which he defines 
as “the exclusive right of purchasing such lands as the 
natives were willing to sell.” As late as 1872 the Supreme 
Court said. : 

“Unmistakably their title was absolute, subject only to 
the preemption right of purchase acquired by the United 
States as the successors of Great Britain, and the right 
* * * to prohibit the sale of the land ¢o any other gov- 
ernments or their subjects.” (Holden v. Joy, 17 Wall. 211, 
944.) 

The important matter here, however, is that neither the 
courts nor Congress have made any distinction as to the 
character or extent of the Indian rights, as between execu- 
tive order reservations and reservations established by 
treaty or Act of Congress. So that if the General Leasing 
Act applies to one class, there seems to be no ground for 
holding that it does not apply to the others. 

You are therefore advised that the Leasing Act of 1920 
does not apply to executive order Indian reservations. 

Respectfully, 
HARLAN F. STONE. 

To the PRESIDENT. 


HXECUTIVE ORDER INDIAN RESERVATIONS—LEASING ACT. 


The Act of February 25, 1920 (41 Stat. 437), entitled “An Act to 
promote the mining of coal, phosphate, oil, oil shale, gas, and 
sodium on the public domain,” does not apply to executive order 
Indian reservations. 
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DEPARTMENT OF JUSTICE, 
May 27, 1924. 

Sir: I have your letter of February 12 asking my opinion 
on the question whether Executive Order Indian Reserva- 
tions are subject to the Leasing Act of February 25, 1920 
(41 Stat. 437). 

On the day before the date of your request, the President 
asked for an opinion on the same question propounded by 
you. Both requests and all papers transmitted with them, 
together with briefs and arguments submitted in behalf of 
other parties interested, were fully considered and an opin- 
ion formulated and sent to the President with the sugges- 
tion that he transmit a copy thereof to you. 

The opinion transmitted to the President, copy of which 
is handed to you herewith, and which I now also give in 
response to your question of February 12, is as follows: 

The General Leasing Act (41 Stat. 437) is entitled “ An 
Act to promote the mining of coal, phosphate, oil, oil shale, 
gas, and sodium on the public domain.” Its first section 
reads in part: 

“That deposits of coal, phosphate, sodium, oil, oil shale, 
or gas, and lands containing such deposits owned by the 
United States, including those in national forests, but ex- 
cluding lands acquired under the Act known as the Ap- 
palachian Forest Act, approved March 1, 1911 (Thirty- 
sixth Statutes, page 961), and those in national parks, and 
in lands withdrawn or reserved for military or naval uses 
or purposes, except as hereinafter provided, shall be sub- 
ject to disposition in the form and manner provided by this 
Act. = ee” 

The title refers solely to the “ public domain,” and no- 
where in the whole Act is there any mention of Indians, 
Indian lands, or Indian reservations of any kind. 

The long settled rule of construction is that general laws 
providing for the disposition of public lands or the public 
-domain do not apply to lands which have been set aside or 
reserved for particular public uses, unless the contrary 
clearly appears from the context or the circumstances at- 
tending the legislation. Mewhall v. Sanger, 92 U. S. 761; 
Bardon v. Northern Pac. R. Rk. Co. 145 U. S. 585, 538; 
Mann v. Tacoma Land Co., 153 U. S. 278, 284; Union Pac. 
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R. Rk. Co. v. Harris, 215 U. S. 386. Concerning Indian 
reservations, Indian lands, and Indian affairs generally, 
Congress habitually acts ‘only by legislation expressly and 
specifically applicable thereto. MA/issouri, Kansas & Texas 
Ry. Co. v. Roberts, 152 U. S. 114, 119. This is true his- 
torically, and the fact is one of necessity, because Indians, 
and especially tribal Indians, remain a people apart for 
whom it is impracticable to legislate in terms common to 
them and the whites. 'x parte Crow Dog, 109 U.S. 556, 571. 

Now, however, the Secretary of the Interior, explicitly 
reversing the attitude of his predecessors (47 L. D. 424, 487, 
489), has decided that an Act of Congress purporting to 
deal with lands of the public domain and a certain class of 
reservations owned exclusively by the United States is ap- 
plicable to executive order Indian reservations, although it 
contains no express or specific reference to Indians, Indian 
reservations, or Indian lands. 

The first section of the Act describes the deposits and 
lands to which it applies. They are deposits and lands 
“owned by the United States.” Then follow words of in- 
clusion which make it clear that the Act applies to the 
national forests of the West. This language in turn is 
followed by expressions of exclusion, and the reserves ex- 
pressly excluded are Appalachian Forest lands, national 
parks, and lands reserved for military or naval uses. 

It is obvious that the words of inclusion and the words 
of exclusion, taken together, do not by. any means embrace 
all the lands “ owned by the United States.” Neither Indian 
reservations, national monuments, bird reservations, nor 
lighthouse reservations are either expressly included or ex- 
cluded; and of course the United States is the sole owner 
of other bodies of land such as the Capitol grounds at 
Washington, parks and squares in the District of Columbia, 
national cemeteries, etc., which are neither expressly in- 
cluded nor excluded. 

Yet no one would contend that any of these latter lands 
are subject to the Leasing Act, whatever mineral deposits 
they may be found to contain. It is thus apparent that there 
are many classes of lands owned by the United States to 
which the Leasing Act does not apply although they are not 
expressly excepted from it. Nevertheless, the Secretary of 
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the Interior, and others who take the same view, base their 
conclusions mainly upon the broad language “ owned by the 
United States.” But this language is not new in the legis- 
lation of Congress. The mineral law of May 10, 1872, now 
embodied in Revised Statutes, Sec. 2319, provides for the 
disposition of “all valuable mineral deposits in lands be- 
longing to the United States, both surveyed and unsur- 
veyed.” * * * The Supreme Court had occasion to con- 
sider this language in Oklahoma v. Texas, 258 U. S. 574. 
After quoting it, the court said (pp. 599, 600) : | 

“This section is not as comprehensive as its words sepa- 
rately considered suggest. It is part of a chapter relating to 
mineral lands which in turn is part of a title dealing with 
the survey and disposal of ‘The Public Lands.’ To be 
rightly understood it must be read with due regard for 
the entire statute of which it is but a part, and when this is 
done it is apparent that, while embracing only lands owned 
by the United States, it does not embrace all that are so 
owned. Of course, it has no application to the grounds 
about the Capitol in Washington or to the lands in the 
National Cemetery at Arlington, no matter what their min- 
eral value; and yet both belong to the United States. And 
so of the lands in the Yosemite National Park, the Yellow- 
stone National Park, and the military reservations through- © 
out the western States. Only where the United States has 
indicated that the lands are held for disposal under the land 
laws does the section apply; and it never applies where the 
United States directs that the disposal be only under other 
laws.” 

The court accordingly held that the mining laws did not 
apply to certain lands “ belonging to the United States” and 
lying in the south half of the bed of Red River. 

The general mining laws never applied to Indian reser- 
vations, whether created by treaty, Act of Congress, or 
executive order. Moonan v. Caledonia Min. Co., 121 U. S. 
393; Kendall v. San Juan Silver Mining Co., 144 U. S. 658; 
M’Fadden v. Mountain View M. & M. Co., 97 Fed. 670; 
Gibson v. Anderson, 131 Fed. 39. Yet, “owned by the 
United States” and “belonging to the United States” are 
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equivalent expressions, and there seems to be no ground 
whatever for giving one a broader meaning than the other. 

The foregoing considerations, I think, are conclusive: 
- However, the Leasing Act contains a number of other pro- 
visions leading to the same result, two only of which will be 
mentioned. Section 28 declares that “ rights of way through 
the public lands, including the forest reserves, of the United 
States are hereby granted for pipe-line purposes for the 
transportation of oil or natural gas.” (41 Stat. 449.) If 
the Act were intended to provide for the leasing of Indian 
reservations, there would be the same need of rights of way 
for pipe lines through those reserves, but none are granted. 

Again, the Act, in section 35, provides in mandatory lan- 
guage for the disposition of all the royalty moneys realized. 
They are to be divided in certain proportions between the 
Treasury, the Reclamation fund, and the States within 
which the leased lands he. Yet, as hereafter shown, it 
would violate practically all legislative precedents for Con- 
gress to dispose of lands and mineral deposits in Indian 
reservations of any kind without directing the payment of 
some portion of the proceeds to the Indians. It is notable 
that Secretary Fall, in making his decision, realized this so 
strongly that, ignoring the mandatory directions of the Act, 
he ordered the royalties from executive order Indian reser- 
vations to be deposited in the Treasury in a special fund to 
await disposition by Congress. 

In view of the foregoing, any reference to legislative his- 
tory seems hardly necessary. Yet, in fact, none of the nu- 
merous committee reports made during the long pendency 
of the measure before Congress shows any indication what- 
ever of an intent to embrace Indian reservations of any 
kind; but they do show affirmatively an understanding that 
the only lands to be affected were public lands, western 
forest reserves, and lands withdrawn by various executive 
orders to protect the minerals therein pending congressional 
action for their final disposal. Thus, in the report of the 
Conference Committee dated February 11, 1919, occur the 
following significant statements (65th Cong. 3d Sess., House 
Reports, vol. 2, H. R. 1059, p. 20) ; 
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“This bill makes possible the leasing, in whole or in 
part, of approximately 700,000,000 acres of public land, ap- 
proximately 865,000,000 acres of forest reserve, 35,000,000 
acres of coal land, 6,000,000 acres of oil land, and 3,500,000 © 
acres of phosphate land. Under present law all of this land 
may be passed to patent, without Government regulation, 
without Government royalties, and without the receipt of 
any remuneration by the Government, excepting such pur- 
chase price as may be provided for the patenting of the same. 

xi x # o * 

“This legislation is made necessary by certain with- 
drawals made by President Taft during his administration 
and later by President Wilson during his administration. 
Both Presidents Taft and Wilson and the Secretaries of the 
Interior under them have felt the necessity of passing this 
legislation.” 

I might stop here; but the reasons advanced by the Sec- 
retary, reinforced as they have been by arguments and briefs 
submitted to me in behalf of lessees or permittees now ex- 
ploring executive order reservations under this legislation, 
seem to require some comment. The gist of the argument 
is that the President could not reserve the minerals for the 
Indians; that they remained the property of the United 
States and were therefore “ deposits ” “ owned by the United 
States” in the meaning of the Leasing Act. 

That the President had authority at the date of the orders 
to withdraw public lands and set them apart for the benefit 
of the Indians, or for other public purposes, is now settled 
beyond the possibility of controversy. United States v. 
Midwest Ol Co., 236 U. S. 459; Muson v. United States, 
260 U. S. 545. And aside from this, the General Indian 
Allotment Act of February 8, 1887 (24 Stat. 388, Sec. 1), 
clearly recognizes and by necessary implication confirms 
Indian reservations “ heretofore ” or “ hereafter” established 
by executive orders. 

Whether the President might legally abolish, in whole or 
in part, Indian reservations once created by him, has been 
seriously questioned (12 L. D. 205; 13 L. D. 628) and not 
without strong reason; for the Indian rights attach when the 
lands are thus set aside; and moreover, the lands then at © 
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once become subject to allotment under the General Allot- 
ment Act. Nevertheless, the President has in fact, and in a 
number of instances, changed the boundaries of executive 
order Indian reservations by excluding lands therefrom, 
and the question of his authority to do so has not apparently 
come before the courts. 

When, by an executive order, public lands are set aside, 
either as a new Indian reservation or an addition to an old 
one without further language indicating that the action is 
a mere temporary expedient, such lands are thereafter 
properly known and designated as an “ Indian reserva- 
tion;” and so long, at least, as the order continues in force, 
the Indians have the right of occupancy and use and the 
United States has the title in fee. Spalding v. Chandler, 
160 U. 8S. 394; Jn re Wilson, 140 U. S. 575. 

But a right of “occupancy” or “occupancy and use ” 
in the Indians with the fee title in the sovereign (the 
Crown, the original States, the United States) is the same 
condition of title which has prevailed in this country from 
the beginning, except in a few instances like those of the 
Cherokees and Choctaws, who received patents for their 
new tribal lands on removing to the West. And the Indian 
right of occupancy is as sacred as the fee title of the 
sovereign. | 

The courts have applied this legal theory indiscriminately 
to lands subject to the original Indian occupancy, to reser- 
vations resulting from the cession by Indians of part of 
their original lands and the retention of the remainder, to 
reservations established in the West in exchange for lands 
in the East, and to reservations created by treaty, Act of 
Congress, or executive order, out of “ public lands.” The 
rights of the Indians were always those of occupancy and 
use and the fee was in the United States. Johnson v. 
McIntosh, 8 Wheat. 548; Afitchell v. United States, 9 
Pet. 711, 745; United States v. Cook, 19 Wall. 591; Leaven- 
worth ete. R. R. Co. v. United States, 92 U. S. 783, 742; 
Seneca Nation v. Christy, 162 U. S. 283, 288-9; Beecher 
v. Wetherby, 95 U. S. 517, 525; Minnesota v. Hitchcock, 
185 U. S. 373, 388 et seq.; Lone Wolf v. Hitchcock, 187 
U. S. 5538; Jones v. Meehan, 175 U. S. 13 Spalding v. 
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Chandler, 160 U. S. 394; M’Fadden v. Mountain View 
Min. & Mill. Co., 97 Fed. 670, 673; Gibson v. Anderson 131 

Fed. 39. 

In Spalding v. Chandler, supra, which involved an 
executive order Indian reservation, the Supreme Court said 
(pp. 402, 403) : 

“Tt has been settled by repeated adjudications of this 
court that the fee of the land in this country in the origi- 
nal occupation of the Indian tribes was from the time of 
the formation of this government vested in the United 
States. The Indian title as against the United States was 
merely a title and right to the perpetual occupancy of the 
land with the privilege of using it in such mode as they saw 
fit until such right of occupation had been surrendered to 
the government. When Indian reservations were created, 
either by treaty or executive order, the Indians held the land 
by the same character of title, to wit, the right to possess and 
occupy the lands for the uses and purposes designated.” 

In M’Fadden v. Mountain View Min. & Mill. Co., supra, 
the Circuit Court of Appeals for the Ninth Circuit said 
(p. 673) : 

“On the 9th day of April, 1872, an executive order was 
isued by President Grant, by which was set apart as a 
reservation for certain specified Indians, and for such other 
Indians as the department of the interior should see fit to 
locate thereon, a certain scope of country ‘bounded on the 
east and south by the Columbia river, on the west by the 
Okanagon river, and on the north by the British posses- 
sions,’ thereafter known as the ‘Colville Indian Reserva- 
tion.’ There can be no doubt of the power of the president 
to reserve those lands of the United States for the use of 
the Indians. The effect of that executive order was the 
same as would have been a treaty with the Indians for the 
same purpose, and was to exclude all intrusion upon the 
territory thus reserved by any and every person, other than 
the Indians for whose benefit the reservation was made, for 
mining as well as other purposes.” 

The latter decision was reversed by the Supreme Court 
and on an entirely different ground (180 U. S. 533). The 
views expressed in the J/’Fadden case were reaffirmed by the 
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éame court in Gibson v. Anderson, supra, involving a reser- 
vation created by executive order for the Spokane Indians. 

The General Indian Allotment Act of February 8, 1887 
(24 Stat. 388, Sec. 1), 1s based upon the same legal theory 
ns the decisions of the courts; for it is expressly made ap- 
plicable to “any reservation created for their use, either by 
treaty stipulation or by virtue of an Act of Congress or 
executive order setting apart the same for their use,” ete. 

If the extent of the Indian rights depended merely on 
definitions, or on deductions to be drawn from descriptive 
terms, there might be some question whether the right of 
“occupancy and use” included any right to the hidden or 
latent resources of the land, such as minerals or potential 
water power, of which the Indians in their original state had 
no knowledge. Asa practical matter, however, that question 
has been resolved in favor of the Indians by a uniform 
series of legislative and treaty provisions beginning many 
years ago and extending to the present time. Thus the 
treaty provisions for the allotment of reservation lands all 
contemplate the final passing of a perfect fee title to the 
individuals of the tribe. And that meant, of course, that 
minerals and all other hidden or latent resources would go 
with the fee. The same is true of the General Allotment 
Act of 1887, which applies expressly to executive order 
reservations as well as to others. Then, beginning years 
ago, many special acts were passed (with or without pre- 
vious agreements with the Indians concerned) whereby sur- 
plus lands remaining to the tribe after completion of the al- 
lotments were to be sold for their benefit. In all these 
instances Congress has recognized the right of the Indians 
to receive the full sales value of the land, including the value - 
of the timber, the minerals, and all other elements of value, 
less only the expenses of the Government in surveying and 
selling the land. Legislation and treaties of this character 
were dealt with in Frost v. Wenie, 157 U.S. 46, 50; Minne- 
sota v. Hitchcock, 185 U. S. 878; Lone Wolf v. Hitchcock, 
187 U.S. 553; United States v. Blendaur, t28 Fed. 910, 918; 
Ash Sheep Co. v. United States, 252 U. S. 159. 

Similar provisions have been made in many other cases 
for the sale of surplus tribal lands, all the proceeds of all 
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elements of value to go to the tribe. In a recent Act for 
further allotment of Crow Indian lands (41 Stat. 751), 
the mitierals are rese#ved to the tribe instead of passing to 
the allottées (Sec: 6) ¢ aiid moreover, uiiallotted lands chiefly 
valuable for the development of water power are reserved 
from allotment “for the benefit of the Crow Tribe of 
Indians” (Sec. 10). The Federal Water Power Act of 
June 10, 1920 (41 Stat. 1063), applies to tribal lands in In- 
dian reservations of all kinds, but it- provides (Sec. 17) 
that “all proceeds from any Indian reservation shall be 
placed to the credit of the Indians,” etc. 

Again, by a provision in the Indian Appropriation Act 
of June 30, 1919, the Secretary of the Interior was author- 
ized to lease, for the purpose “of mining for deposits of 
gold, silver, copper, and other valuable metalliferous miner- 
als,” any part of the unallotted lands within “any Indian 
reservation” within the States of Arizona, California, 
Idaho, Montana, Nevada, New Mexico, Oregon, Washing- 
ton, or Wyoming” heretofore withdrawn from entry under 
the mining laws. These States contain numerous executive 
order reservations, and yet the Act declares that all the 
royalties accruing from such leases shall be paid to the 
United States “for the benefit of the Indians.” (41 Stat. 
3, 31-33). 

The opening to entry by Congress of a part of the Col- 
ville Reservation established in Washington by executive 
order has been cited as an exception to this line of pre- 
cedents. (Act July 1, 1892, 27 Stat. 62.) But the excep- 
tion 1s more apparent than real; for Congress, though it 
expressly declined to recognize affirmatively any right in 
_the Indians “to any part” of that reservation (Sec. 8), 
yet, in fact, preserved the right of allotment, required the 
entrymen to pay for the lands, and set aside the proceeds 
for the benefit of the Indians for an indefinite period. 
Later, the proceeds of timber sales from the former re- 
servation lands were secured to the Indians, but the mineral] 
lands were subjected to the mineral laws without any ex- 
press direction for the disposal of the proceeds, if any. (Act 
July 1, 1898, 30 Stat. 571, 593.) The Committee reports 
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show that the reservation was considered as improvidently 
made, excessive in area, and that the action taken was really 
for the best interests of the Indians. (Senate Report No. 
664, 52d Cong., 1st Sess., vol. 3; House Report No. 1035, 52d 
Cong., 1st Sess., vol. 4. ) 

In respect to leptdiation and treaties of this character two 
views are possible. First, that the right of occupancy and 
use extends merely to the surface and the United States, in 
providing that the Indians shall ultimately receive the value 
of the hidden and latent resources, merely gives them its 
own property as an act of grace. Second, that the Indian 
possession extended to all elements of value in or connected 
with their lands, and the Government, in securing those 
values to the Indians recognizes and confirms their pre- 
existing right. If it were necessary here to decide as be- 
tween these opposing views, I should incline strongly to the 
latter; mainly because the Indian possession has always 
been recognized as complete and exclusive until terminated 
by conquest or treaty, or by the exercise of that plenary 
power of guardianship to dispose of tribal property of the 
Nation’s wards without their consent. Lone Wolf v. Hitch- 
cock, 187 U. S. 553. Moreover, support for this view is 
found in many expressions of the courts. Thus, in the case 
just cited, the court quotes from Beecher v. Wetherby, 95 
U. S. 517, 525, as follows: 

“ But the right which the Indians held was only that of 
occupancy. .The fee was in the United States, subject to 
that right, and could be transferred by them whenever they 
chose. The grantee, it-is true, would take only the naked 
fee, and could not disturb the occupancy of the Indians; 
that occupancy could only be interfered with or determined 
by the United States.” 

If a transfer by the United States would convey only the 
naked fee, it goes without saying that the complete equitable 
property was in the Indians. The earlier and fundamental 
decisions make this plain. In Worcester v. Georgia, 6 Pet. 
515, 544, 545, Chief Justice Marshall clearly states that the 
right asserted in behalf of the discovering European na- 
tions was merely a right, as against each other, which he 
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defines as “the exclusive right of purchasing such lands as 
the natives were willing to sell.” As late as 1872 the 
Supreme Court said: 

“ Unmistakably their title was absolute, subject only to the 
preemption right of purchase acquired by the United States 
as the successors of Great Britain, and the right * * * 
to prohibit the sale of the land fo any other governments or 
their subjects.” (Holden v. Joy, 17 Wall. 211, 244.) 

The important matter here, however, is that neither the 
courts nor Congress have made any distinction as to the 
character or extent of the Indian rights, as between executive - 
order reservations and reservations established by treaty or 
Act of Congress. So that if the General Leasing Act ap- 
plies to one class, there seems to be no ground for holding 
that it does not apply to the others. 

You are therefore advised that the Leasing Act of 1920 
does not apply to executive order Indian reservations. 

Respectfully, 
HARLAN F. STONE. 


To the SECRETARY OF THE INTERIOR. 


CIVIL SERVICE RETIREMENT ACT—DEPUTY COLLECTORS 
OF INTERNAL REVENUD, ETC. 


Deputy collectors of internal revenue and other officers, who have 
been or may be appointed without regard to the civil service law 
and rules made pursuant thereto, do not, by reason of such appoint- 
ments, acquire the competitive status referred to in the Act of 
March 27, 1922 (42 Stat. 470), and are not entitled to the benefits 
of the Civil Service Retirement Act (41 Stat. 614), even though 
such persons may take an examination prescribed by the Civil 
Service Commission and be appointed from the Civil Service 
eligible list. 

Any person who has acquired a competitive status in the classified 
civil service retains that status so long as he remains continuously 
in the executive civil service, although he may have been or may 
be transferred to a nonclassified position. Such persons are at all 
times eligible for retransfer to a classified position and are entitled 
to the benefits of the Civil Service Retirement Act under the con- 
struction given that Act by the Act of March 27, 1922, supre, 

Opinion of July 19, 1920 (32 Op. 273), reviewed. 
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DEPARTMENT OF JUSTICE, 
June 3, 1924. 

Sm: I have the honor to acknowledge receipt of your 
communication of February 5, 1924, transmitting a letter 
from the Civil Service Commissioners, and requesting a 
review of the opinion rendered by the Attorney General on 
July 19, 1920, regarding the extent of the application of the 
Retirement Act, so far as relates to the question submitted 
by the Civil Service Commissioners. 

The question considered in the opinion of July 19, 1920 
(32 Op. 273), and now submitted by the Civil Service Com- 
missioners for reconsideration is: 

“Are deputy collectors of internal revenue and prohibition 
officers and employees, appointed in conformity with the 
Civil Service Law and Rules, in the ‘ classified civil service 
of the United States,’ and, in consequence, entitled to the 
benefits and subject to the obligations of the Act for the 
retirement of employees in the classified civil service?” 

After stating that Congress has authorized certain posi- 
tions to be filled without regard to the Civil Service Act, 
and that such positions are not regarded as being in the 
classified civil service, the Acting Attorney General, in the 
opinion of July 19, 1920, supra, said: 

_ “The question whether persons in the executive civil serv- 
ice are ‘ employees in the classified civil service of the United 
States’ within the meaning of those words as used in the 
Retirement Act depends not upon whether they are in fact 
appointed in conformity with the Civil Service Act and 
Rules, but whether under the law creating the positions 
occupied by them they must be so appointed. 

_ “ For the above reasons I answer your questions as follows: 
Deputy collectors. of internal revenue may be appointed 
under the Act of October 22, 1913 (38 Stat. 208), without 
regard to the Civil Service Act and Rules, and are, there- 
fore, not within the scope of the Retirement Act, regardless 
of whether they are in fact so appointed. But under Sec- 
tion 38 of the National Prohibition Act (41 Stat. 319) pro- 
hibition officers and employees must, with certain excep- 
tions, be appointed under the Civil Service Act and Rules. 
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Only such of them as must be so appointed are within the 
provisions of the Retirement Act. But that law may be 
extended to all of the persons to whom your questions 
relate by Executive Order upon the recommendation of the 
Civil Service Commission.” 

The Civil Service Retirement Act, approved May 22, 1920, 
c. 195, Sec. 1, 41 Stat. 614, limits the application of the Act 
to those civil service employees “in the classified civil serv- 
ice of the United States.” It provides: 

“That beginning at the expiration of ninety days next 
following the passage of this Act, all employees in the 
classified civil service of the United States who have on 
that date, or shall have on any date thereafter, reached the 
age of seventy years and rendered at least fifteen years of 
service computed as prescribed in section 3 of this Act, shall 
be eligible for retirement on an annuity as provided in sec- 
tion 2 hereof: * * *.” ; 

Paragraph 2, section 1, of the Retirement Act provides: 

“The provisions of this Act * * * may be extended 
by Executive Order, upon recommendation of the Civil 
Service-Commission, to include any employees or group of 
employees in the civil service of the United States not classi- 
fied at the time of the passage of this Act. * * *.” 

Rule 2, paragraph 3, of the Civil Service Rules provides: 

“Appointments to the excepted positions named in 
Schedule A of these rules may be made without examination 
or upon noncompetitive examination; but the proper ap- 
pointing officer may fill an excepted position as competitive 
positions are filled, in which case the person appointed will 
receive all the rights of a competitive employee.” 

By Executive Order dated December 24, 1920, the pro- 
visions of the Retirement Act were extended to include those 
employees appointed to the excepted positions set forth in 
Schedules A and B of the Civil Service Rules after open 
competitive examinations. The Executive Order reads as 
follows: 

“In pursuance of the authority granted by the Act of May 
92, 1920, ‘for the retirement of employees in the classified 
civil service,’ and upon recommendation of the Civil Service 
Commission, the provisions of said act are hereby extended 
to include employees appointed to positions named in 
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Schedules A and B of the civil service rules through open 
_ competitive examination, and all former competitive classi- 
fied employees serving in such positions to which they were 
or could have been promoted or transferred in accordance 
with the principles laid down in section 8 of the civil service 
rule II, that ‘the proper appointing officer may fill an ex- 
cepted position as competitive positions are filled, in which 
case the person appointed will receive all the Hichta of a 
competitive employee.’ ” 

The term “classified civil service” was construed by my 
predecessor in an opinion dated February 27, 1922 (33 Op. 
96, 100-101), as follows: 

cee # that the ‘classified civil service,’ within the 
meaning of the Civil Service Act of January 16, 1883 (22 
Stat. 403), is not coextensive with the entire executive civil 
service of the United States with the exception merely of 
laborers or workmen and persons nominated for confirmation 
by the Senate, but is limited to that portion of the execu- 
tive civil service which has, at any particular time, been 


explicitly classified for examination by the President 
x «*« * 


* * * * * * * 


* © This general intent of the Act, as declared by the Senate 
committee, and these specific provisions of sections 6 and 7 
seem to make it clear that the ‘classified civil service’ of 
the United States, as prescribed and constituted by the Civil 
Service Act of January 16, 1883 (22 Stat. 403), is that por- 
tion of the executive civil service only which, under regula- 
tions and orders of the President, has been classified for 
examination and certification by the Civil Service Commis- 
sion, and includes those persons only who have entered such 
‘classified civil service’ by such examination and certifica- 
tion.” 

The above construction of the meaning of “ classified civil 
service ” excluded from the benefit of the Retirement Act 
not only deputy collectors of intenal revenue and such pro- 
hibition officers and employees as may be appointed other- 
wise than from lists of eligibles certified by the Civil Serv- 
ice Commission, but a considerable number of other em- 
ployees who had entered the civil service of the government 
by other methods, such as those who had been covered into 
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the civil service by Executive order and those appointed 
without examination, the civil service rules having been 
waived by Executive order. | 

To meet this situation and to obviate the effect of the 
opinion of February 27, 1922, restricting the application of 
the Retirement Act, Congress, by Act approved March 27, 
1922, c. 116, 42 Stat. 470, defined the meaning of the words 
“all employees in the classified civil service of the United 
States,” as used in the Retirement Act. The Act provides: 

“That in the administration of the civil service retire- 
ment Act approved May 22, 1920, the expression ‘all em- 
ployees in the classified civil service of the United States,’ 
as used in section 1 thereof shall be construed to include all 
persons who have been heretofore or who may hereafter be 
given a competitive status in the classified civil service, with 
or without competitive examination, by legislative enact- 
ment, or under the civil service rules promulgated by the 
President, or by Executive orders covering groups of em- 
ployees with their positions into the competitive classified 
service or authorizing the appointment of individuals to 
positions within such service. 

“The expression ‘classified civil service’ as the same 
occurs in other Acts of Congress shall receive a like con- 
struction to that herein given.” 

By the terms of the Act of March 27, 1922, supra, the 
classified civil service 1s construed to include all employees 
who have been or may be given a “competitive status in the 
classified civil service.” Deputy collectors of internal 
revenue and prohibition officers, who have been or may be 
appointed without regard to the civil service laws and rules 
made pursuant thereto, can not be said to have acquired a 
competitive status in the classified civil service. They are 
not included among the excepted positions set forth in 
Schedule A, referred to in Rule II, Paragraph 3, Civil Serv- 
ice Rules, and the Executive Order of December 24, 1920, 
supra. | 

Deputy collectors of internal revenue may be appointed 
without rgard to the civil service law, and are therefore 
excepted by law. (Act Oct. 22, 1918, c. 32, 38 Stat. 208.) 
The provisions of the civil service law can not, by civil 


The President. 197 


service rule or executive order, be extended to a position 
expressely excepted therefrom by statute. 

However, all positions in the executive civil service, not 
now classified and not expressly excepted by statute, may be 
covered into the classified civil service by executive order, 
and when so covered in, the Act of March 27, 1922, supra, 
would have the effect of giving to the persons holding such 
positions “a competitive status in the classified civil service,” 
and extending to them the benefits of the Retirement Act. 

As heretofore stated, deputy collectors of internal revenue 
and certain prohibition officers may be appointed without 
regard to the civil service law and rules. Such persons so 
appointed have not, in my opinion, acquired the competitive 
status referred to in the Act of March 27, 1922, supra, and 
are not entitled to the benefits of the Retirement Act. The 
fact that those persons appointed deputy collectors of in- 
ternal revenue have heretofore taken the civil-service exam1- 
nations and been placed on the eligible lists for appoint- 
ment does not give to them the “competitive status in the 
classified civil service,” for the reason that they are not ap- 
pointed to a classified position, but to one excepted from 
classification by statute. 

The Act of 1922 was not enacted to change the law in this 
respect. It had no reference to the opinion of 1920, supra. 
It was enacted to meet the situation raised by the opinion 
of February 27, 1922, holding that persons occupying posi- 
tions in the evil service who had entered the service other- 
wise than by examination and certification by the Civil 
Service Commission, were not in the classified civil service, 
and, therefore, not entitled to the benefits of the Retirement 
Act. 

My opinion is also requested by the Civil Service Commis- 
sioners on the question “ whether employees in positions ex- 
cepted by law, but nevertheless eligible for retransfer to 
the competitive classified service may not properly be re- 
garded as subject to the Retirement Act.” | 

Rule X, paragraph 3, of the Civil Service Rules, promul- 
gated by the President in pursuance of the Civil Service 
Act, provides: 

“Any person may be retransferred to a position in which 
he was formerly employed, or to any position to which 


198 Ciwil Service Retirement Act. 


transfer could be made therefrom, if since his transfer he 
has been continuously in the executive or judicial civil 
service of the United States or of its insular possessions, 
or if he entered the classified service upon competitive ex- 
amination and the legislative service by transfer therefrom, 
and is found by the commission to have served continu- 
ously and satisfactorily.” 

Under the above rule and the provisions of the Act of 
March 27, 1922, supra, any person who has acquired a com- 
petitive status in the classified civil service of the United 
States, whether by competitive examination and certification 
by the Civil Service Commission, or by reason of having 
been covered into the service by executive order, retains 
that status so long as he remains in the executive civil 
service, although he may have been transferred or promoted 
from a position in the classified civil service to one not 
within the classified service. Having been given the “ com- 
petitive status” in the classified civil service mentioned in 
the Act of March 27, 1922, he does not lose that status by 
being transferred to a nonclassified position so long as he 
remains “continuously in the executive or judicial civil 
service of the United States,” as set forth in Rule X, 
paragraph 3, of the Civil Service Rules. Such person is 
eligible for retransfer to a position in the classified civil 
service and, in my opinion, is entitled to the benefits and 
subject to the obligations of the Retirement Act. 

I have the honor to advise you, therefore, that I have 
given careful consideration to the questions submitted by the 
Civil Service Commissioners, and am of the opinion: 

1. That deputy collectors of internal revenue and other 
officers, who have been or may be appointed without regard 
to the civil service law and rules made pursuant thereto, do 
not, by reason of such appointments, acquire the competitive 
status referred to in the Act of March 27, 1922, and are not 
entitled to the benefits of the Retirement Act, even though 
such persons may take an examination prescribed by the 
Civil Service Commission and be appointed from the Civil 
Service eligible list. 

9. Any person who has acquired a competitive status in 
the classified civil service retains that status so long as he 
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remains continuously in the executive civil service, although 
he may have been or may be transferred to a nonclassified 
position. Such persons are at all times eligible for retransfer 
to a classified position and are entitled to the benefits of the 
Civil Service Retirement Act under the construction given 
that Act by the Act of March 27, 1922. 


Respectfully, HARLAN F. STONE 


To the PREsIpDENT. 


TRANSFER OF REGISTERED LIBERTY BONDS ON THE BASIS 
OF CERTAIN COURT PROCEEDINGS. 


Under the circumstances herein stated, where a judgment was 
rendered in a justice court of Montana against the owner of 
certain registered Liberty bonds and the bonds were attached and 
purchased at execution sale, the service of process being by pub- 
lication and the owner being described in the order of publication 
by the initials of his Christian name, the Treasury Department 
may transfer said bonds to the purchaser without assignment by 
the registree or his authorized agent. 

Upon the record here submitted, held, that the justice court had 
jurisdiction of the subject matter of the suits that the attach- 
ment of the Liberty bonds in question, registered in the name 
of L. B. Mitchell and the service of process by publication gave 
the necessary jurisdiction to the court to render a judgment 
against the registered owner binding upon the property attached ; 
that the judgment of the court and the proceedings had there- 
under effectually transferred the interest of the registered owner 
to the purchaser at the execution sale; and that the judgment 
rendered in that case is final and conclusive. 

Opinion of March 1, 1921 (32 Op. 464), reconsidered. 


DEPARTMENT OF JUSTICE, 
June 3, 1924. 

S1r: I have the honor to acknowledge receipt of your letter 
of April 2, 1924, requesting reconsideration of the Depart- 
ment’s opinion of March 1, 1921 (82 Op. 464), respecting the 
validity of a Judgment in favor of the plaintiff in the case 
of W. L. Beardsley, Plaintiff, v. L. B. Mitchell, Defendant, 
rendered by the Justice Court of Boulder Township, Jeffer- 
son County, Mont. The question under consideration in that 
Opinion was whether said judgment may be considered suf- 
ficient authority to warrant the transfer to the purchaser at 
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judgment sale of two $50 Liberty bonds registered in the 
name of L. B. Mitchell. 

The cause of action in the case of W. L. Beardsley v. L. B. 
Mitchell was a note for $50 signed by L. B. Mitchell, with 
W. L. Beardsley as guarantor. The two $50 Liberty bonds 
were given by Mitchell as collateral security for the payment 
of the note. Upon default of the maker the note was paid 
by Beardsley, the guarantor. Beardsley then brought suit 
on the note in the justice court for the amount of the note, 
interest, and costs, and the bonds were attached. 

Mitchell took the bonds in the name of L. B. Mitchell, 
and they were so registered. In that transaction Mitchell 
chose to use the initials rather than his full Christian name. 
In doing so he adopted the name of “ L. B. Mitchell” as 
the name by which he wished to be known, and it appears 
from the affidavits of Arthur Tuttle and W. L. Beardsley, 
now submitted, that he was generally known in the commu- 
nity by his initials and not by his full Christian name. 
The record submitted does not show the full Christian name 
of Mitchell or that it was known to the plaintiff or that it 
became known to him during the pendency of the action. 

If Mitchell was generally known by the initials of his 
Christian name and his full name was not disclosed during 
the pendency of the action, it would appear that the action 
could proceed to judgment under Section 7090, Revised Code 
of Montana, 1907 (Sec. 9723, Code of 1921), relating to suits 
in justice courts, which reads as follows: 

“Where the plaintiff is ignorant of the name, or part of 
the name of a defendant, that defendant may be designated 
in the summons, and in any other process or proceeding in 
the action, by a fictitious name, or by so much of his name 
as is known, adding a description, identifying the person 
intended. The person so designated must thereupon be re- 
garded as a defendant in the action, and as sufficiently de- 
scribed therein for all purposes. When his name, or the 
remainder of his name is known, or becomes known, the 
justice, before whom the action is pending, must amend the 
proceedings already taken, by the insertion of the true or 
full name, in place of the fictitious name or part of a name; 
and all subsequent proceedings must be taken under the 
name so inserted.” 
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The service of process in the case of Beardsley v. Mitchell, 
however, was by publication. The general rule that notice 
by publication must state the full Christian name of de- 
fendant may be changed by statute. Section 6592, Revised 
Code of Montana, 1907 (section 9190, Code of 1921), reads 
as follows: 

“Tt is sufficient in all actions, papers, pleadings or pro- 
ceedings to designate any party or person by the initial 
letter or letters, or some contraction of the Christian or first 
name or names, instead of stating the Christian or first name 
in full.” 

I do not find that this part of Section 6592 has ever been 
construed by the Montana courts. The statute, however, 
refers to “ all actions, papers, pleadings or proceedings ” and 
the language is broad enough to cover notice by publication, 
if it was the intent of the Montana Legislature to do so. 

Without attempting to determine the intent of the Mon- 
tana Legislature in enacting Sections 6592 and 7090 Revised 
Code of Montana, 1907, it is sufficient to, say that the record 
now submitted shows that Mitchell elected to be known by 
the initials “ L. B.” instead of his full Christian name, and 
that he was so known in the community in which he resided ; 
that the bonds were taken by him and registered in the 
name of L. B. Mitchell; that the action of Beardsley against 
Mitchell was commenced by attachment of the bonds and 
that the notice by publication designated the defendant by 
the name by which he held the property and by which he 
was generally known in the community. It does not appear 
that his full Christian name became known during the 
pendency of the action in order that the same could be sub- 
stituted, as provided by the Montana statute. 

There are decisions of various State courts which held 
that notice by publication, where the defendant is described 
by the initials of his Christian name, is good, but it will be 
found that such cases generally were based upon a title 
record describing defendant by the initials of his Christian 
name and that his full name was not known to plaintiff. 

The bonds in question were within the jurisdiction of the 
court at the time the attachment proceeding was instituted. 
The action, therefore, was one im rem, or quasi im rem, and 
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the action could proceed to judgment although the owner 
of the property was a nonresident and service of summons 
was by publication. State v. Eddy, 10 Mont. 312; Gassert 
v. Strong, 88 Mont. 18. 

As was said in Freeman v. Alderson, 119 U. S. 187: 

“There is, however, a large class of cases which are not 
strictly actions in rem, but are frequently spoken of as ac- 
tions quasi in rem, because, though brought against persons, 
they only seek to subject certain property of those persons 
to the discharge of the claims asserted. Such are actions in 
which property of nonresidents is attached and held for the 
discharge of debts due by them to citizens of the State, and 
actions for the enforcement of mortgages and other liens.” 

In Pennoyer v. Neff, 95 U. S. 714, 727, the court said: 

“ Substituted service by publication, or in any other 
authorized form, may be sufficient to inform parties of the 
object of proceedings taken where property: is once brought 
under the control of the court by seizure or some equivalent 
act. The law assumes that property is always in the posses- 
sion of its owner, in person or by agent; and it proceeds upon 
the theory that its seizure will inform him, not only that it 
is taken into the custody of the court, but that he must look 
to any proceedings authorized by law upon such seizure for 
its condemnation and sale.” 

It has been settled by the Supreme Court of Montana that 
a judgment rendered upon constructive service, in an action 
strictly in personam, is void. To obtain jurisdiction, where 
the defendant is a nonresident and is served by publication, 
the court must have jurisdiction of defendant’s property and 
the action must be against the property by attachment or 
otherwise. Stlver Camp Minuig Company v. Dickert, 31 
Mont. 488; E'ngésh v. Jenks, 54 Mont. 295; Hinderager v. 
MacGinmiss, 61 Mont. 312, 319. In the latter case the court 
said : , 

“ The rule is well settled that a judgment rendered upon 
constructive service, when property of the defendant is not 
within the jurisdiction and control of the court, is a nullity, 
because the judgment, under the circumstances, 1s one én 
personam, and such a judgment can not be rendered upon 
constructive service alone.” 
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This is the rule laid down by the Supreme Court in 
Cooper v. Reynolds, 10 Wall. 308, 317, where the court said: 

“So also while the general rule in regard to jurisdiction 
im rem requires the actual seizure and possession of the res 
by the officer of the court, such jurisdiction may be ac- 
quired by acts which are of equivalent import, and which 
stand for and represent the dominion of the court over the 
thing, and in effect subject it to the control of the court. 
* '* * So the writ of garnishment or attachment, or other 
form of service, on a party holding a fund which becomes 
the subject of litigation, brings that fund under the juris- 
diction of the court, though the money may remain in the 
actual custody of one not an officer of the court.” 

In the case under consideration, however, the court had 
jurisdiction of the res through the attachment of the bonds, 
and could proceed to judgment, such judgment being effec- 
tive to the extent of the property within the court’s jurisdic- 
tion. As was said by the Supreme Court in Cooper v. Rey- 
nolds, supra, page 318: 

“ But, if there is no appearance of the defendant, and no 
service of process on him, the case becomes, in its essential 
nature, a proceeding 7m rem, the only effect of which is to 
subject the property attached to the payment of the demand 
which the court may find to be due to the plaintiff. 

“ That such is the nature of this proceeding in this latter 


class of cases, is clearly evinced by two well-established | 


propositions: first, the judgment of the court, though in form 
a personal judgment against the defendant, has no effect be- 
yond the property attached in that suit. No general execu- 
tion can be issued for any balance unpaid after the attached 
property is exhausted.” | | 

The only remaining question, then, is whether the service 
on defendant Mitchell by publication, using the initials of 
his Christian name by which he had become generally known 
in the community, was a good and sufficient notice to him of 
the pendency of the action. 

The rule in this respect has been somewhat modified by 
recent decisions of various state courts. In Gotthed vy. Alton 
Grain Company, 84 N. Y. Supp. 418, 1t was held that a for- 
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eign judgment obtained against W. B. Gottleib, after service 
by publication, was enforceable against William B. Gott- 
heb. The court said: 

“ Without attempting to controvert the jurisdictional facts 
shown and recited, the plaintiff claims that the judgment is 
void on account of the fact that the Christian name is not 
given in full. The judgment is entitled to the presumption 
of validity (Ferguson v. Crawford, 70 N. Y. 254, 26 Am. 
Rep. 589), and we know of no law prohibiting the use of 
these letters as a given or Christian name. Even if itis to he 
assumed that the letters are used as abbreviations of his given 
names, yet the technical rules formerly applied to such ques- 
tions have given way to more liberal views, and it is clear 
that the court would in such case acquire jurisdiction over 
the defendant if personally served, and over his property 
within the state if served by publication. Stuyvesant v. 
Weil, 167 N. Y. 421, 60 N. E. 738, 53 L. R. A. 562; * * *.” 
(Affirmed by N. Y. Court of Appeals, 181 N. Y. 563.) 

In Daniels v. Taylor, 183 Ohio C. C»Rep. (New Series) 
116, it was held that a motion to set aside a judgment on 
the ground that the defendant had been sued by his initials 
instead of his full Christian name, would not lie, the serv- 
ice being by publication. To the same effect is White v. 
Lumber Co., 240 Mo. 18, 21. 

In Bigelow v. Chatterton, 51 Fed. 614, the Circuit Court 
_ of Appeals for the Eighth Circuit was called upon to pass 
upon the validity of a judgment rendered in an attachment 
case on a note signed by the initials instead of the full 
Christian name of the maker. The service was by publica- 
tion, giving the name as signed on the note. The case arose 
in the District of Minnesota. The Circuit Court of Appeals — 
in disposing of this question said, page 621: 

“The cause of action in the attachment suit was a note 
signed ‘L. L. Bigelow,’ and the appellee proved that the 
appellant made and signed that note, and that he was the 
person sued in that action. Having signed the note by his 
initials, he can not at this day, complain that he. was sued 
on that note by those initials. But if it was irregular to 
sue him by his initials, it was a matter of abatement at the 
most, and did not affect the jurisdiction of the court.” 
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In view of the cases heretofore cited and the broad lan- 
guage of Section 6592, Revised Code of Montana, 1907, 
supra, it 1s my opinion that the Justice Court of Boulder 
Township, Jefferson County, Mont., acquired jurisdiction 
by the attachment of the property of defendant Mitchell; 
that the service of notice upon Mitchell by publication, 
using the initials of his Christian name, under the circum- 
stances heretofore recited, was a good service upon him 
under the Montana statute, and, having elected to be known 
by his initials rather than his full Christian name, he can 
not complain that he was sued by the name adopted by him. 

In the State of Montana, justice courts have jurisdiction “ in 
actions arising on contract for the recovery of money only, if 
the sum claimed does not exceed three hundred dollars.” 
(Section 8840 Revised Code of Montana, 1921.) The at- 
tached property sought to be subjected to the payment of the 
claim against Mitchell, and, in fact, the entire amount of 
plaintiff’s claim, is within the jurisdictional amount fixed 
by the statute. 

It 1s my opinion, therefore, based upon the record now 
submitted, that the justice court had jurisdiction. of the 
subject matter of the suit; that the attachment of the Liberty 
bonds in question, registered in the name of L. B. Mitchell, 
the defendant, and the service of process by publication, gave 
the necessary jurisdiction to the court to render a judgment 
against the defendant binding upon the property attached; 
that the judgment of the court and the proceedings had 
thereunder effectually transferred the interest of the regis- 
tered owner to the purchaser at the execution sale, and that 
the judgment rendered in that case is final and conclusive. 
It follows that the Treasury Department may now safely 
make transfer of the registered bonds in question to the pur- 
chaser without assignment by the registree or his authorized 
agent. | | | 

The papers transmitted with your letter are returned 
herewith. 

Respectfully, 
HARLAN F. STONE. 


To the SECRETARY OF THE TREASURY. 


206 Porto Rico—Legality of Bond Issue. 
PORTO RICO—LEGALITY OF BOND ISSUE. 


‘The proposed issue by the Government of Porto Rico of bonds 
of the face value of $200,000.00, for the establishment and mainte- 
nance of a public park in the Municipality of San Juan, will 
not increase the bonded indebtedness of Porto Rico beyond the 
maximum amount authorized by law, and as all of the conditions 
precedent to the issue of said bonds have been fully complied 
with, the bonds, when issued in the form and amount proposed, 
will be valid and binding obligations of the people of Porto Rico. 


DEPARTMENT OF JUSTICE, 
June 6, 1924. 

Sir: I have the honor to acknowledge receipt of your 
letter of May 14, 1924, stating that you have been authorized 
to issue and sell for the account of the Government of: Porto 
Rico bonds of the face value of $200,000, the proceeds from 
which are to be used in the construction of Munoz Rivera 
Park, San Juan, Porto Rico. 

The proposed bonds are to be issued under authority con- 
tained in the Act of Congress approved March 2, 1917, 
c. 145, Sec. 3, 39 Stat. 953, as amended by the Act of Feb- 
ruary 38, 1921, c. 34, 41 Stat. 1096, and Act No. 84 of the 
Legislature of Porto Rico, approved August 2, 1923. The 
bonds are to be dated January 1, 1924 and will bear interest 
at the rate of 44% per annum, to mature in series from 
1929 to 1938, inclusive, payable at the Treasury of the 
United States. My opinion is requested on the legality of 
the proposed issue. 

By Section 3 of the Act of March 2, 1917, as amended, 
supra, authority is granted to Porto Rico, when necessary 
to anticipate taxes and revenues and to protect the public 
credit, to issue bonds and other obligations, provided the 
public indebtedness does not exceed ten per centum of the 
aggregate tax valuation of its property. By the provisions 
of said Act the bonds issued thereunder are exempt from 
' taxation by the Governments of Porto Rico, the United 
States and the several States, or any political or municipal 
subdivision thereof. 

Included with the papers submitted by you is an authen- 
ticated copy of a certificate by the Treasurer of Porto Rico, 

dated March 18, 1924, certifying that the aggregate assessed 
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valuation of the real and personal property of Porto Rico 
on June 30, 1923, was $301,744,676, and that the total out- 
standing bonded indebtedness of the Insular Government of 
Porto Rico is $17,319,000. The proposed issue of bonds will 
not therefore increase the bonded indebtedness of Porto Rico 
beyond the maximum amount authorized by law. 

By Act No. 84 of the Legislature of Porto Rico, approved 
August 2, 1923, amending previous Acts, provision is made 
for the establishment and maintenance of a public park in 
the Municipality of San Juan, Porto Rico, to be known as 
Munoz Rivera Park. Section 5 of said Act provides: 

“That upon approval by the Park Commission of the 
general plan for the establishment of ‘ Mufioz Rivera Park’ 
the Treasurer of Porto Rico is hereby authorized and em- 
powered to issue bonds of The People of Porto Rico to the 
amount of two hundred thousand (200,000) dollars for the 
purpose of carrying out the plan or project of works here- 
inabove mentioned.” 

Section 6 of Act No. 84 described the bonds to be issued, 
fixes the rate and dates of payment of interest, and provides 
that “the period of maturity of the said bonds shall be 
fixed by the Executive Council of Porto Rico, but none of 
the said bonds shall be for a period greater than thirty 
years.” 

Section 8 of said Act provides that both principal and 
interest shall be payable at the Treasury of the United 
States and at the office of the Treasurer of Porto Rico, in 
gold coin of the United States. 

Section 9 exempts the bonds from taxation of any kind. 
Section 10 pledges the good faith of The People of Porto 
‘Rico to the payment of said bonds and interest as they 
become due. Section 12 provides that the bonds may issue 
only when the Municipality of San Juan shall have adopted 
an ordinance whereby it expressly accepts the conveyance 
of the land described in Section 2 of the Act. 

By resolution dated March 24, 1924, the Executive Council 
of Porto Rico fixed the periods of maturity of said bonds in 
series extending from January 1, 1929, to January 1, 1938, 
inclusive. As recited in said resolution, the conveyance of 
the land for the park was accepted by the Municipal Council 
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of San Juan on February 28, 1918, and the acceptance 
ratified by the Municipal Assembly of San Juan on Janu- 
ary 29, 1924. It 1s recited in said resolution that the Park 
Commission created by Section 3 of Act No. 84 has ap- 
proved the general plan for the establishment of .the park 
as required by Section 5 of said Act. 

I find that all of the conditions precedent have been 
fully complied with, and that the sample form of bond in- 
cluded with the papers transmitted with your letter is a 
substantial compilance with the law authorizing the issue. 
It is my opinion, therefore, that, when issued in the form 
and amount proposed, said bonds will be valid and binding 
obligations of the people of Porto Rico. 

Respectfully, 


3 


HARLAN F. STONE, 
To THE SECRETARY OF War. 


VALIDITY OF PROPOSED BOND ISSUES BY VARIOOS 
MUNICIPALITIES OF PORTO RICO 


The proposed issue by the seven herein-named municipalities of 
Porto Rico of public improvement bonds of the aggregate face 
value of $634,400 will not increase the bonded indebtedness of the 
Government of Porto Rico or either of the seven municipalities con- 
cerned beyond the maximum indebtedness permitted by law and 
all the statutory conditions precedent to the issue of said bouds 
have been fully complied with in each instance, and hence said 
bonds, when issued in the form and amounts proposed, will con- 
stitute valid obligations of the respective municipalities responsible 
for their issue. 


DEPARTMENT OF JUSTICE, 

June 24, 1924. 
Sir: I have the honor to acknowledge receipt of your 
letter of April 25, 1924, stating that your Department has 
been authorized to issue and sell, for the account of various 
municipalities of Porto Rico, public improvement bonds of 
the aggregate face value of $634,000, to be dated January 1, 
1924, and to bear interest at the rate of 5 per cent per 
annum. The bonds are to be issued by the municipalities, in 

the amounts, and with dates of maturity, as stated below; 
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Municipality eeu of! Payable in series 

COPOUNG 2 ick sees es ce se ed $51, 000 | July 1, 1931-July 1, 1962 

ea Oe RE on tO ROMP ME RD RO eI 83, July 1, July 1, 1952 
WSaDele) ooo ae sees aes aest oe eke ueetene 100, 000 | July 1, 1935-July 1, 1971 
Wl CS esas ces cle eevee eS eae ee St te 170, 000 | July 1, 1928-July 1, 1964 
TAS Varies use eee cece dee eee ee Bae fhe 70,000 | July 1, 1930-July 1, 1953 
ls: GO. | 2: ana te eT at ae ee ee 80, 000 | July 1, 1930-July 1, 1967 
Y 8UCO occ cee cess ead ealomateseeebecdesuiccem ee 80,000 | July 1, 1929-July 1, 1965 


My opinion is requested on the legality of the proposed 
bond issues. 

The bonds are to be issued by the above-named municipali- 
ties of Porto Rico under authority contained in the Act of 
Congress, approved March 2, 1917 (c. 145, 39 Stat. 953), as 
amended by the Act of February 3, 1921 (c. 34, 41 Stat. 
1096), and Act No. 85 of the Legislature of Porto Rico, ap- 
proved July 31, 1919, as amended by Act No. 60 of the Legis- 
lature of Porto Rico, approved July 12, 1921. 

Section 3 of the Act of March 2, 1917, as amended, supra, 

provides: 
“«*# * ¥* and, when necessary to anticipate taxes and reve- 
nues, bonds and other obligations may be issued by Porto 
Rico or any municipal government therein as may be pro- 
vided by law, and to protect the public credit: Provided, 
however, That no public indebtedness of Porto Rico or of 
any subdivision or municipality thereof shall be authorized 
or allowed in excess of 10 per centum of the aggregate tax 
valuation of its property, and all bonds issued by the Gov- 
ernment of Porto Rico, or by its authority, shall be exempt 
from taxation by the Government of the United States or by 
the Government of Porto Rico or of any political or munici- 
pal subdivision thereof, or by any State, or by any county, 
municipality, or other municipal subdivision of any State or 
Territory of the United States, or by the District of Colum- 
bia. In computing the indebtedness of the people of Porto 
Rico, bonds issued by the people of Porto Rico secured by 
an equivalent amount of bonds of municipal corporations or 
school boards of Porto Rico shall not be counted.” 

Section 8 of Act No. 85 of the Legislature of Porto Rico, 
approved July 31, 1919, provides that all expenses incurred 
by the government of each municipality for salaries, ex- 

89835°—26—voL. 3414 
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penses, and contractual obligations incurred or to be in- 
curred for works and improvements of the municipality, or 
for the development thereof, “ shall be paid by the respective 
municipalities, which shall have power to provide such funds 
as may be necessary therefor in accordance with the provi- 
sions of this Act.” | | 

Act No. 60, approved July 12, 1921, amending Act No. 85, 
provides: “ Section 9.—That municipalities shall have full 
legislative and administrative powers in all matters of a 
purely local nature and connected with public works * * *.” 

Section 10 of said Act provides that “no municipal in- 
debtedness shall be contracted at a higher rate of interest 
than seven (7) per cent perannum * * *. No loan shall 
be authorized unless provision is made for the receipts neces- 
sary for the redemption of principal and interest, and said 
receipts shall constitute a special or trust fund which abso- 
lutely shall not be available for any other purpose what- 
ever * * +” 

Section 10 of said Act also provides: 

“(6) No municipality shall contract indebtedness the 
amount of which at the time of the contracting thereof, in- 
cluding all outstanding indebtedness, shall exceed ten (10) 
per cent of the total value at which the taxable real and per- 
sonal property in the municipality shall have been assessed 
at the last assessment made for the levying of insular taxes 
prior to the creation of the debt.” 

Section 26 of said Act provides: 

“ That the municipal assembly shall have sole authority— 

* * * . * 

“3. To authorize loans;” 

Section 71 of Act No. 60, relating to municipalities, pro- 
vides: 

“Section 6.—That any municipal corporation desiring to 
contract indebtedness, borrow money or issue bonds on its 
own credit shall submit to the Executive Council of Porto 
Rico an ordinance duly adopted by the municipal assembly, 
which ordinance shall recite the circumstances rendering 
desirable the contracting of the indebtedness or of the loan, 
the amount of the same, the purpose or purposes to which 
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it is to be devoted and shall provide for the discharge or 
repayment of the same with such interest and on such terms 
as the aforesaid assembly may determine. 

“ Section 7.—That if bonds are to be issued, the said ordi- 
nance shall also state the denomination thereof and whether 
the same are to be registered or coupon bonds. 

“Section 9.—That all municipal bonds and the coupons 
attached, if any, shall be signed by the commissioner of pub- 
lic service, police and prisons and by the municipal secre- 
tary, and the date of each shall be recorded by the municipal 
secretary. 

“ Section 11.—That the bonds shall bear interest at a rate 
not to exceed seven (7) per cent per annum, the interest to 
be payable in lawful money of the United States semi- 
annually on the first day of January and July of each year. 

* * ¥ * . 


“ Section 16.—That in order to facilitate the sale or hy- 
pothecation of any bonds or other evidences of indebtedness 
authorized by this Act, the good faith of The People of 
Porto Rico is hereby irrevocably pledged for the payment of 
the interest as it falls due and the repayment of the princi- 
pal thereof at maturity, provided it is so resolved by the 
Executive Council of Porto Rico at the request of the inter- 
ested municipality. 

ox * st # * 

“ Section 26.—That no municipal corporation shall have 
power to borrow money, issue bonds or other evidences of in- 
debtedness, and no such loan or -bond issue shall be valid 
until the Executive Council of Porto Rico shall have first 
approved of the purpose or purposes of the loan or indebted- 
ness to be contracted, the form of the bonds if any are to be 
issued, the terms of payment, the rate of interest and all 
other details connected with the same as well as the ordi- 
nance adopted by the municipal corporation by virtue of 
this Act. * * *.” , 

Included with the papers transmitted is a certificate of 
the Treasurer of Porto Rico certifying the assessed valua- 
tion of the property and the total outstanding indebtedness 
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of each of the municipalities proposing to issue bonds to be 
as follows: 


Assessed Outstand- 


Municipality valuation of |ing indebt- 

property edness 
CAlONNR 2 co ait ee ea ete over onyebin cuca $3, 577, 350.00 | $15, 000. 00 
DOGS sc estos ate eo ede Ste eee sea ae 1, 580, 18, 800. 00 
Gti) pease ie eet ae eee eck Boas iia eee 2, 734, 165. 00 40, 500. 00 
IVE ENS ca eee in era eee icine 1, 535, 055. 00 |... -.------ 
ODA a ce ls es See a ele ie as 1, 116, 331. 00 450. 00 
QUCO 2 eee lessee eo eee ee ee tad , 365, 705.00 | 188, 066. 67 
PIUQMIACRO . 2 5 oo eh oa ee ee eet cg tele ecu wens 5, 643, 970.00 | 281, 180. 00 


The Treasurer of Porto Rico further certifies that the total 
assessed valuation of the property of Porto Rico on March 1, 
1924, was $309,046,868.00; that the total amount of outstand- 
ing bonded indebtedness of Porto Rico on that date was $16,- 
450,500.00, after deducting the amount of $868,500 of out- 
standing bonds of the government of Porto Rico secured by 
an equivalent amount of municipal corporation and school 
board bonds; that the total amount of outstanding bonds and 
promissory notes of all municipalities of Porto Rico, for the 
payment of which the good faith of the people of Porto 
Rico has been pledged, was $138,871,166.67; that the amount 
of the sinking fund of Porto Rico on March 1, 1924, for the 
payment of interest and principal of outstanding indebted- 
ness, was $1,443,375.61, and that on the same date the amount 
of the sinking fund of the municipalities of Porto Rico, 
available for the payment of interest and principal of out- 
standing indebtedness, was $1,479,531.01. 

From the certificate of the Treasurer of Porto Rico it will 
be seen that the municipalities now proposing to issue bonds 
will not, when such bonds have been issued, have exceeded 
the maximum amount of indebtedness permitted by law. As 
the bonded indebtedness of the various municipalities of 
Porto Rico, for the payment of which the good faith of the 
people of Porto Rico has been pledged, does not constitute a 
part of the bonded indebtedness of the government of Porto 
Rico, the government of Porto Rico will not have exceeded 
the maximum amount of bonded indebtedness permitted by 
law when the proposed municipal bonds have been issued. 

Each of the seven municipalities concerned has adopted 
ordinances authorizing the contracting of the loan, the issue 
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-of the proposed bonds, and, with the exception of the munici- 
palities of Carolina and Humacao, have levied a special tax 
for the payment of the interest and principal of said bonds 
as they become due. The bonds to be issued by Carolina 
and Humacao are for school purposes and it is provided by 
ordinance that payment of the principal and interest thereof 
shall be made from the proceeds of a special tax known as a 
“school tax” levied on the real and personal property of 
said municipalities. 

Resolutions have been adopted by the Executive Council 
of Porto Rico approving the several ordinances authorizing 
the loans, the issue of the bonds, and pledging the good faith 
of the people of Porto Rico to the payment of the interest 
as it becomes due and the principal of said bonds as they 
mature. | 

From the documents submitted I find that all the statutory 
conditions precedent to the issue of bonds by the municipali- 
ties of Porto Rico have been fully complied with in each in- 
stance, and that the issue of said bonds will not increase the 
bonded indebtedness of the government of Porto Rico or of | 
either of the seven municipalities concerned beyond the 
maximum indebtedness permitted by law. It is my opinion. 
therefore, that, when issued in the form and amounts pro- 
posed, said bonds will constitute valid obligations of the re- 
spective municipalities responsible for their issue. 

The documents transmitted with your letter are returned 
herewith. 

Respectfully, 

HARLAN F. STONE. 

To the Secretary oF War. 


SALE OF THE ERIE HOWITZER PLANT. 


Under the contract entered into between the United States and cer- 
tain individuals for the purchase and sale of the Erie Howitzer 
Plant at Erie, Pa., the United States has a legal right to insist upon 
the performance of said contract according to the terms of the orig- 
inal offer and acceptance as modified by the offer of September 
29th and acceptance of October 18th, 1923. Or, if a sale of the 
plant is made to another for a lesser amount than that which 
would accrue under the existing informa] contract, a right of action 
for damages would lie. 
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DEPARTMENT OF JUSTICE, 
July 3, 1924. 

Sir: By your letter of May 2, 1924, you requested my 
opinion as to whether there is a valid and enforceable con- 
tract between the United States and certain named in- 
dividuals for the purchase and sale of the Erie Howitzer 
Plant at Erie, Pa. I understand the question submitted is 
particularly that of the enforceability of the contract against 
the proponents. 

From the data transmitted, it appears that in May, 1923, 
the parties referred to submitted in writing to the Quarter- 
master General an offer or bid for the purchase of this 
plant which concluded thus: “on the acceptance of which 
bid a proper agreement to be submitted by the Secretary of 
War for the execution of the Secretary of War and the 
bidders.” | 

In the following month a written acceptance was made 
by the Quartermaster General acting on behalf of the United 
States of America. Thereupon, there was deposited with 
_ the government the sum of $5,000 in support of the offer as 
made. Thereafter there was forwarded for the signature 
of the proponents a formal written contract which carried 
terms additional to those contained in the offer. 

On September 14, 1923, the proponents wrote the Quar- 
termaster General that they were unable to finance the sale 
as originally planned, and made a further offer as to pay- 
ments, which apparently was rejected. Shortly thereafter 
a proposition was submitted which specified in some detail 
the terms under which the purchase should be made. In the 
concluding paragraph thereof occurs the following: “A 
formal contract of sale, embodying the above terms, shall 
be prepared and executed” * * *. This was accepted 
by the Quartermaster General, who stated: ‘The contract 
of sale is now being prepared, and upon completion, will be 
forwarded to you for execution.” 

This formal contract also contained terms additional to 
those embodied in this last offer. This document was not 
signed by the intending purchasers, who subsequently. in- 
formed the Quartermaster General that they were unable to 
make the payments as agreed. They have since denied ‘all 
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liability under the offer and acceptance, claiming that the 
transactions amounted to no more than negotiations. 

In response to the communication from the proponents 
stating that they were unable to make the payments as agreed, 
notice was sent to them that the Government was relying 
and would insist upon the enforcement of the original con- 
tract according to the terms offered and which were accepted 
in June, 1923. 

There has been no notice to the purchasers that they were 
bound under the subsequent offer of September 29, 1923, 
and its acceptance, but the Government officials having the 
matter in charge have consistently taken the view that the 
purchasers were bound under the original offer, and have 
so notified them time and again. 

It seems to me that the transactions after the first offer 
and acceptance must be considered as merely modifications 
of the original proposition, and that after the exchange of 
the offer of September 29 and acceptance of October 18, 
1923, there was a complete agreement and meeting of the 
minds by the parties as to all the essential terms of the 
contract and that these terms will be found in the original 
offer of May 21, the acceptance of June 13, the modified 
offer of September 29 and the acceptance of October 18, 1923. 
This is clear from the following language used in the offer 
of September 29, 1923: 

“In view of the objections raised by the Assistant Sec- 
retary of War to our said modified offer of September 14, 
1923, and in order to comply with his request for an increase 
in the amount of the original bid, so that such increase may 
constitute an additional benefit and advantage to the United 
States, thereby legally permitting the modification of the 
original contract, we submit an offer in the sum of $400,000 
for the Erie Howitzer Plant.” [Italics supplied. ] 

It follows therefore that there was a complete contract, 
all of the essential terms of which were understood and 
agreed to upon the acceptance of the modifying offer of 
September 29, which acceptance was made on October 18. 
The legal effect of these successive offers and acceptances is 
not limited or modified by the reference in the acceptances 
to a formal contract. 
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The well settled rule is that a mere reference to a future 
formal contract does not of itself negative the existence of 
a present contract if the terms have been assented to by 
the parties. Western Roofing Tile Co. v. Jones, 26 Okla. 
209; Hardwood Package Co. v. Courtney Co., 253 Fed. . 
929. In my opinion this is the rule which must be adopted 
in the present case. 

The reference to the formal contract was doubtless made 
in deference to the requirements of section 3744 of the Re- 
vised Statutes; but that section is not to be construed as 
prohibiting an enforceable agreement based upon proposal 
and acceptance. Ackerlind v. United States, 240 U.S. 531; 
American Smelting Co. v. United States, 259 U. S. 75. 
The situation presented seems to be quite on all fours with 
that before the court in United States v. N. Y. & Porto 
Rico S. S. Co., 239 U. S. 88, in which an informal con- 
tract like that now under consideration was held valid and 
binding. 

The question of the validity of the contract under the 
Pennsylvania Statute of Frauds has not been distinctly 
raised. Assuming that that Statute of Frauds would be ap- 
plicable here I believe that the contract complies with the 
statute because the offer of May 21, 1923, and the sub- 
sequent one of September 29, 1923, were both in writing, 
signed by the proponents, sufficiently described the property 
affected, and stated the terms of payment. The acceptances 
of June 13, 1923, and October 18, 1923, on behalf of the 
Government by the Quartermaster Genenats Office were 
likewise in writing. 

As to the sufficiency of the innit of the property, it 
will be noted that in the offer the property is described as 
“The Erie Howitzer Plant at Erie, Pa., formerly known 
as the American Brake-Shoe & Foundry Co. Plant, con- 
sisting of 12.7 acres of land.” * * * 

In Henry v. Black, 210 Pa. 245, it was held that— 

“* * * a receipt in writing for a portion of the pur- 
chase money of a hotel property, which specifically designates 
the hotel by name, is a sufficient memorandum in writing 
within the Statute of Frauds, inasmuch as the naming of 
the hotel fixes its site, and the city and county records 
establish the boundaries and quantity of the land.” 


| 
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In that case the property affected by the contract is described 
as the Hotel Duquesne property. 

In Haines v. Dearborn, 199 Pa. 474, it was held— 

“A contract for the sale of land will be sustained where 
it appears that there was a series of letters between vendor 
and vendee; that in one of the letters a price was fixed. 
from which no variance was made or suggested in any of 
the later letters; that the land was referred to in the letters 
by a name by which it had been known for fifty years; that 
the state and county in which it was situated was men- 
tioned; that reference was made to the vendor’s deed and 
his source of title; that the names of persons occupying the 
land was stated, and that the vendor in the letters con- 
stantly averred a contract which the vendee did not deny.” 

It follows that the United States has a legal right to 
insist upon the performance of the contract according to 
the terms of the original offer and acceptance as modified 
by the offer of September 29th and acceptance of October 
18th. Or, if a sale of the plant is made to another for a 
lesser amount than that which would accrue under the exist- 
ing informal contract, a right of action for damages would 
lie. 

The deposit of $5,000 tendered in support of the offer 
should be retained to abide future developments. 

Respectfully, : 
HARLAN F. STONE. 

To the Secretary oF War. | 


VIRGIN ISLANDS—ACCOUNTING—COMPTROLLER GENERAL. 


The Governor of the Virgin Islands is under no obligation to render 
to the Comptroller General a distinct and detailed account of the 
expenditures from the appropriation of $324,000 for expenses inci- 
dent to the occupation of the Virgin Islands, etc., contained in the 
Naval Appropriation Act of January 22, 1923 (42 Stat. 1134). 


DEPARTMENT OF JUSTICE, 
: July 7, 1924. 
Sir: I have the honor to acknowledge receipt of your 
communication of March 27, 1924, transmitting a copy of 
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a letter from the Comptroller General inviting attention to 
the manner of accounting for the amount appropriated by . 
Act of January 22, 1923, for expenses incident to the occupa- 
tion of the Virgin Islands. My opinion is requested as to 
whether any reason exists why accounts of the expenditures 
under the appropriation should not be submitted in detail 
to the Comptroller General. 

The provision referred to is contained in the Naval Ap- 
propriation Act, approved January 22, 1923, chap. 28, 42 
Stat. 1134, making appropriation of $324,000 to be applied 
under the direction of the President. The statute reads: | 

“ For expenses incident to the occupation of the Virgin 
Islands and to the execution of the provisions of the Act 
providing a temporary government for the West Indian 
Islands acquired by the United States from Denmark, and 
for other purposes, approved March 8, 1917, to be applied 
under the direction of the President, $324,000.” 

In pursuance of the terms of the statute President Hard- 
ing on May 14, 1923, issued the following Executive Order: 

‘“ Pursuant to the provisions of the appropriation for 
‘Temporary Government for the West Indian Islands,’ as 
contained in the Naval Appropriation Act for the fiscal year 
ending June 380, 1924, approved January 22, 1923, it is di- 
rected that the sum of $324,000 be placed to the credit of 
the Governor of the Virgin Islands of the United States, to 
be expended in his discretion for necessary expenses incident 
to the occupation of the Virgin Islands and to the provisions 
of the Act providing a temporary government for the West 
Indian Islands acquired by the United States from Den- 
mark, and for other purposes, approved March 3, 1917: 
Provided, That the Governor of the Virgin Islands shall 
apportion and deposit this appropriation in the Colonial 
Treasury of St. Croix, the Colonial Treasury of St. Thomas 
and St. John and the Treasury of St. Thomas Harbor at his 
discretion, and the sums so deposited shall be merged with 
other revenues and disbursed and accounted for in the same 
manner as revenues derived from other sources.” 

In describing the present manner of accounting by the 
Governor of the Virgin Islands the Comptroller General 
states ; 
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“Apparently under this as under prior appropriations 
for the same purpose, the Governor of the Virgin Islands by 
accountable warrants draws from the United States Treasury 
each month one-twelfth of the appropriation for the fiscal 
year which amount he transfers to the Government Sec- 
retary who deposits these funds in the National Bank of the 
Danish West Indies to the credit of the respective colonial 
treasuries. The only accounting rendered to the United 
States with respect thereto is an account current statement 
by the Governor showing receipt thereof by accountable 
warrants and transfer of same to the Government Secretary, 
and an account current statement by that officer showing 
receipt of such funds by transfer from the Governor and 
deposit of same in the National Bank of the Danish West 
Indies to the credit of the colonial treasuries. 

“ There seems to be nothing in the language of the appro- 
priation act which would except it from the general pro- 
visions of law ‘relative to accounting for public moneys as 
provided in section 3623, Revised Statutes. The funds thus 
appropriated remain public moneys until actually expended 
under the provisions of the appropriation, and a mere trans- 
fer thereof to the colonial treasuries is not an expenditure 
for necessary expenses of the colonial government, nor does 
such transfer constitute a distinct accounting of the applica- 
tion of the funds according to the appropriation as required 
by said section 3623, Revised Statutes.” | 

The Comptroller General holds the view that a distinct 
accounting of the expenditure of the appropriation should be 
made to his office in compliance with section 3623, Revised 
Statutes, which reads as follows: 

“ All officers, agents, or other persons, receiving public 
moneys, shall render distinct accounts of the application 
thereof, according to the appropriation under which the 
same may have been advanced to them.” 

It will be observed that the appropriation 1s made to meet 
the expenses incident to the occupation of the Virgin Islands 
and for the execution of the Act of March 3, 1917. The 
Executive Order of May 14, 1923, provides that the sum ap- 
propriated as and when applied “ shall be merged with other 
revenues and disbursed and accounted for in the same man- 
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ner as revenues derived from other sources.” Section 5, 
Act of March 3, 1917, chap. 171, 39 Stat. 1138, reads as 
follows: 

“That the duties and taxes collected in pursuance of this 
Act shall not be covered into the general fund of the Treas- 
ury of the United States, but shall be used and expended for 
the government and benefit of said islands under such rules 
and regulations as the President may prescribe.” 

-There is nothing in the statute to justify the inference 
that the revenue derived from duties and taxes, which the 
Act provides shall not be covered into the Treasury of the 
United States, must be accounted for as public money in 
accordance with the provisions of section 36238, Revised 
Statutes. The express direction of the statute is that such 
revenues are not to be covered into the Treasury of the 
United States but are to be used for the benefit of the island 
government, and the inference to be drawn from this pro- 
vision is that such revenues do not at any time become public 
moneys of the United States. 

Rules and regulations have not been promulgated by the 
President requiring an accounting of the revenues referred to 
in the Act of March 8, 1917, and there is nothing in the Ap- 
propriation Act of January 22, 1923, supra, or in the Execu- 
tive Order of May 14, 1923, requiring an accounting of the 
expenditures of the appropriation different from that re- 
quired of the revenues mentioned in section 5 of the Act 
of March 38, 1917. It is clear that the Governor of the 
Virgin Islands is complying with the law when he appor- 
tions the fund and pays the same over to the proper rep- 
resentative of the government of the Virgin Islands. The 
fact that the appropriation, after apportionment, will be 
merged with the other revenues, which are not public moneys 
of the United States, and which are not required to be 
accounted for under the provisions of section 3623, Revised 
Statutes, not only as a matter of fact precludes an account- 
_ing in detail of expenditures under the appropriation, but 
gives to the moneys thus apportioned the legal character of 
the revenues with which they are merged, and which are not 
subject to such detailed accounting. 

If it is desirable that future appropriations of a similar 
character shall be accounted for in compliance with the pro- 
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visions of section 3623, Revised Statutes, then it should be 
so specified in the Appropriation Act or by Executive Order. 
It is my opinion, therefore, that under the statute and 
Executive Order now in force the Governor of the Virgin 
Islands is under no obligation to render to the Comptroller 
General a distinct and detailed account of the expenditures 
from the appropriation of $324,000 contained in the Act 
of January 22, 1923, supra. 
Respectfully, 
HARLAN F. STONE. 
To the PresipEnv. 


FOOD AND DRUGS ACT—MISBRANDING SUGAR. 


Although within the terminology of science, the term “sugar” may 
be properly applied both to sucrose and glucose products, if in its 
popular use in trade and commerce the term “sugar” has come to 
be applied generally only to sucrose products, then it is a distinc- 
tive name for those products and its use in labeling dextrose prod- 
ucts would be misbranding within the meaning of the Food and 
Drugs Act. | 

Whether the word “sugar” without prefix or explanation is under- 
stood by buyers and users generally to mean a sucrose product 
which differs from dextrose or corn sugar in its physical and 
chemical properties, and has acquired that uniform Meaning so 
that the use of that word without qualification in branding a 
dextrose product would deceive the purchasing public and lead 
it to accept that product in the belief that it contains an equal 
amount of sweetness and energy value with sucrose products, is a 
question of fact which is left to the Secretary of Agriculture to 
determine in his administrative enforcement of the Food and 
Drugs Act. 

DEPARTMENT OF JUSTICE, 
July 7, 1924. 
Srmr: I have your letter of May 31, 1924, enclosing copy 
of memorandum prepared by the Solicitor of your De- 
partment, and requesting my opinion with reference to 

Circular No. 136, published by the Secretary of Agriculture, 

May 14, 1919, defining and establishing a standard for 

“sugar” in connection with the administration of the 

Food and Drugs Act of June 30, 1906 (34 Stat. 768). 

This Circular is contained in a pamphlet issued by the 

Secretary of Agriculture, June, 1919, under the caption 
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“Standards of Purity for Food Products,” with the pre- 
liminary statement, “The following definitions and stand- 
ards for food products have been adopted as a guide for 
the officials of this department in enforcing the Food and 
Drugs Act.” 

The Circular is entitled “C. Sugars and Related Sub- 
stances. a. Sugar and Sugar Products,” and is in the 
following language: 

“1. Sugar is the product chemically known as sucrose 
(saccharose), chiefly obtained from sugar cane, sugar beets, 
sorghum, maple, and palm. 

“92. Granulated, loaf, cut, milled, and powdered sugars 
are different forms of sugar, and contain at least ninety- 
nine and five-tenths per cent (99.5%) of sucrose. 

-“3, Maple sugar, maple concrete, is the solid product re- 
sulting from the evaporation of maple sap or maple sirup. 

“4. Massecuite, melada, mush sugar, and concrete are 
products made by evaporating the purified juice of a sugar- 
producing plant, or a solution of sugar, to a solid or semi- 
solid consistence, and in which the sugar chiefly exists in a 
crystalline state.” 

Definitions and standards of molasses and refiners’ sirup; 
sirups; glucose products, including starch sugar, glucose, 
mixing glucose, and confectioner’s glucose, are then given. 

You state that Circular No. 136 is a restatement in exact 
terms of definitions and standards established by Circulars 
Nos. 13 and 19, published respectively, December 20, 1904, 
and June 26, 1906. : 

These last Circulars were published under the authority 
of the Act of March 3, 1903 (32 Stat. 1158), which statute 
authorized the Secretary of Agriculture, “in collaboration 
with the Association of Official Agricultural Chemists, and 
such other experts as he may deem necessary, to establish 
standards of purety for food products and to determine what 
are regarded as adulterations therein, for the guidance of 
officials of the various states and of the courts of justice.” 

Sugar has long been recognized as a food product of 
great value and as furnishing a high degree of heat and 
energy. 

It must be borne in mind that the Food and Drugs Act 
recognizes the fact that food products may be “ misbranded ” 
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although not adulterated, .and your request involves con- 
sideration of the provisions of the law as affecting the 
former as distinguished from the latter. 

Section 4 of that Act charges upon the Bureau of Chem- 
istry of the Department of Agriculture the duty of examin- 
ing specimens of food and drugs for the purpose of deter- 
mining whether they are either adulterated or misbranded 
within the meaning of the Act. (34 Stat. 769.) 

Section 6 declares that the term “food” shall include 
“all articles used for food, drink, confectionery, or condi- 
ment, by man or other animals, whether simple, mixed or 
compound.” 

Section 8 provides that the term “ misbranded ” shall ap- 
ply to “all articles of food, or articles which enter into the 
composition of food, the package or label of which shall 
bear any statement, design, or device regarding such article, 
or the ingredients or substances contained therein, which 
shall be false or misleading in any particular,” and further 
that in the case of food the same shall be deemed to be mis- 
branded “ if it be an imitation of or offered for sale under the 
distinctive name of another article” or “if it be labeled or 
branded so as to deceive or mislead the purchaser ” or “if 
the package containing it or its label shall bear any state- 
ment, design, or device regarding the ingredients or the 
substances contained therein, which statement, design, or 
device shall be false or misleading in any particular.” 

These provisions have been. construed by the courts in 
many instances and it has invariably been held that. they 
were intended to insure knowledge upon the part of the pur- 
chaser of what he is actually buying and to prevent any 
misrepresentation as to what the article really is and so to 
prevent the possibility that the particular commodity might 
be so labeled or branded as to deceive the purchaser into 
believing that the product is that which he believes he is 
purchasing, when in fact it is something other than what it 
purports to be and this without reference to the question of 
whether the product sold is adulterated within the meaning 
of the Act as well as misbranded. 

You state that the Corn Products Refining Co., which is 
one of the few producers of “corn” sugar, urges that you 
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so modify Circular No. 136 as to include within its desig- 
nation of sugar, “the substance dextrose (known also as 
glucose and grape sugar) which has lately sprung into com- 
mercial importance from its manufacture by the Corn Prod- 
ucts Refining Co. under the name of ‘corn sugar’ in 
quantities exceeding 300,000 pounds a day,” and so relieve 
the manufacturer of that product from the necessity of in- 
cluding in the brands or labels any further descriptive 
words. 

You say that the Corn Products Refining Co. insists that 
the term “sugar” is generic, and includes all types of the © 
crystallizable carbohydrates including dextrose or corn 
sugar, and that the latter product, therefore, should be 
included with cane and beet sugar, without qualification or 
discrimination for the purposes of the Food and Drugs Act. 

The administrative enforcement of the Act is charged 
upon your Department in so far as concerns the determina- 
tion of what constitutes “ misbranding,” and in issuing such 
regulations as you may consider proper for the guidance of 
your subordinates, charged under the law with the duty 
of examining and passing upon the branding of food prod- 
ucts, you should not consider the particular products in a 
scientific or technical sense, where things may be classified 
according to their scientific character or properties, but 
should consider and endeavor to give effect to the purpose 
and intent of the Act, and in that connection you should 
consider the sense in which any particular word or words 
may be understood with reference to their known and com- 
mon commercial acceptance among buyers and users gen- 
erally. 

The attitude of your Department toward sugar is ex- 
pressed by Circulars Nos. 18, 19, and 136, and has been 
unchanged since December 20, 1904. 

Sugar is defined by all of the recognized encyclopaedias 
and dictionaries as produced from various sources, and these 
definitions indicate that it is customary to apply to these 
products some specific word or phrase indicating the source 
from which derived. 

The Century Dictionary states that sugar is “a sweet 
crystalline substance, prepared chiefly from the expressed. 
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juice of the sugar cane, and of the sugar beet, but obtained 
also from a great variety of other plants, as maple, maize, 
sorghum, birch, and parsnip.” 

The Standard Dictionary declares that “sugar is called, 
according to its source, beet sugar, cane sugar, date sugar, 
grape sugar, maize sugar, maple sugar,” etc. 

Nelson’s Encyclopaedia says, “the name is also used par- 
ticularly, and to a greater extent, to specify one member of 
that class, cane sugar, which is of the chief commercial and 
domestic importance. * * * Suggested cane sugar sub- 
stitutes include corn sugar and corn syrup, maple sugar, 
honey, and fruits containing a large proportion of sugar, 
notably dates and raisins.” . 

You state that the dextrose substance produced by the 
Corn Products Refining Co. “ differs substantially in physical 
and chemical properties from sucrose in that dextrose has 
only about half the sweetness of sucrose, a considerably 
lower solubility, and less than 95 per cent of the energy 
value.” 

It is significant also that the Corn Products Refining Co. 
urges that the “name dextrose or corn sugar upon a label 
would be prejudicial as engendering suspicion on the part 
of the consuming public that a new and inferior product 
was being offered.” 

This argument fails to observe or give weight to the ex- 
press purpose and intent of the Act and means simply that 
the Corn Products Refining Co. should be permitted, with 
your approval, to market its product under a brand or label 
which would have a tendency to deceive the purchasing 
public and lead buyers to believe that they were purchas- 
ing a sucrose product of full strength instead of a sub- 
stitute therefor of less food value. 

In the recent case of United States v. Ninety-five Barrels 
Alleged Apple Cider Vinegar, decided June 2, 1924, the 
Supreme Court had under consideration a product made 
from evaporated apples and branded as “apple cider” and 
“apple cider vinegar.” | 

The Court points out that the product upon chemical 
analysis gives results similar to those obtained from apple 
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cider made from fresh apples, except that it contains a 
trace of barium incident to the manufacture; that the vinegar 
is made substantially by the process employed when fresh 
apples are used; that the two products are similar in taste 
and in composition with the exception mentioned, and that 
that change has no deleterious or injurious effect upon 
health; that there is no inferiority in the vinegar made from 
evaporated apples to such product made from fresh apples; 
and that in manufacturing and branding the product of 
evaporated apples, the manufacturer acted in good faith, 
and there was no adulteration. 

The Court then declares that the “vinegar made from 
dried apples was not the same as that which would have 
been produced from the apples without dehydration. The 
dehydration took from them about 80 per cent of their water 
content—an amount in excess of two-thirds of the total of 
their constituent elements. The substance removed was a 
part of their juice from which cider and vinegar would have 
been made if the apples had been used in their natural state. 
That element was not replaced. The substance extracted 
from dried apples is different from the pressed out juice 
of apples. * * * While the vinegar in question made 
from dried apples was like or similar to that which would 
have been produced by the use of fresh apples, it was not 
the identical product. The added water, constituting an ele- 
ment amounting to more than one-half of the total of all 
ingredients of the vinegar, never was a constituent element 
or part of the apples. The use of dried apples necessarily 
results in a different product. * * * If an article is 
not the identical thing that the brand indicates it to be, 
itis misbranded. * * * The vinegar in question was not 
the same as if made from apples without dehydration. The 
name ‘apple cider vinegar’ included in the brand did not 
represent the article to be what it really was; and, in 
effect, did represent it to be what it was not—vinegar 
made from fresh or unevaporated apples. * * * The 
misrepresentation was in respect of the vinegar itself, and 
did not relate to the method of production merely. When 
considered independently of the product, the method of 
manufacture is not material. The act requires no disclosure 
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concerning it. And it makes no difference whether vinegar 
made from dried apples is or is not inferior to apple cider 
vinegar. The label was misleading as to the vinegar, its 
substance and ingredients.” 

I am of the opinion that the question of whether the 
word “sugar” without prefix or explanation is understood 
by buyers and users generally to mean a sucrose product de- 
rived from sugar cane, sugar beets, sorghum, maple and 
palm, which differs from dextrose or corn sugar in its 
physical and chemical properties, and has acquired that 
uniform meaning, so that the use of that word without 
qualification by the Corn Products Co. in branding its prod- 
uct would deceive the purchasing public and lead it to accept 
that product in the belief that it contains an equal amount 
of sweetness and energy value with the products described 
in Circular No. 136, is one of fact rather than of law. 

That fact is left to you to determine in your administra- 
tive enforcement of the Food and Drugs Act. In determin- 
ing the fact, you should consider that the general public is 
not familiar with chemical terms and classifications and 
that where an article of a particular limited class has long 
been sold under a designation which scientifically is applica- 
ble to a larger class, such designation may, nevertheless, in 
fact become a distinctive name for the more limited class to 
which it has been popularly applied and be so accepted by 
the consuming public. That is to say, although within the 
terminology of science, the term “sugar” may be properly 
applied both to sucrose and glucose products if in its popu- 
lar use in trade and commerce the term “sugar” has come 
to be applied generally only to sucrose products, then it is 
a distinctive name for those products and its use in label- 
ing dextrose products would be misbranding within the 
meaning of the Food and Drugs Act. 

From the facts now before me, it would appear that 
such use of the word “sugar” in labeling food products 
would be a misbranding, but I repeat, the question is one of 
fact for your determination. If you find the fact to be as I 
have indicated, then you should decline to modify Circular 
No. 186 so as to include within its designation of “sugar” 
the substance dextrose known also as glucose and grape sugar 
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so as to relieve the manufacturer of those products from 
the necessity of including in brands or labels further de- 
scriptive words distinguishing those products from the 
sucrose products described in Circular No. 136. 
Respectfully submitted. 
HARLAN F, STONE. 


To rue SECRETARY OF AGRICULTURE. 


WORLD WAR VETERANS—TERM “ACTIVE SERVICE” AS 
USED IN THE ADJUSTED COMPENSATION ACT. 


The words “ active service,” as used in section 201 of the Adjusted 
Compensation Act, should be so applied as to include all service 
from the time of induction into the military or naval forces until 
separated therefrom, and to include also persons on the retired 
list assigned to active service in connection with the conduct of 
the war, except as otherwise specifically provided by sections 2 and 
202 of said Act, but any period of time during which a person 
may have actually absented himself from the service and been 
beyond the control of his superior officers and in a state of deser- 
tion should not be counted. 


DEPARTMENT OF JUSTICE, 
July 26, 1924. 

Sir: I have your letter of July 14, 1924, with inclosures, 
and requesting my opinion as to the construction to be 
placed upon Paragraph 201 of Public Act No. 120, Sixty- 
eight Congress, entitled “An Act to Provide Adjusted Com- 
pensation for Veterans of the World War, and for Other 
Purposes.” 

Section 201 provides as follows: 

“The amount of adjusted service credit shall be computed 
by allowing the following sums for each day of active serv- 
ice, In excess of sixty days, in the military or naval forces 
of the United States after April 5, 1917, and before July 1, 
1919, as shown by the service or other record of the veteran: 
$1.25 for each day of oversea service, and $1 for each day 
of home service; but the amount of the credit of a veteran 
who performed no oversea service shall not exceed $500, 
and the amount of the credit of a veteran who performed 
any Oversea service shall not exceed $625.” 
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Your request involves consideration of the meaning to be 
applied to the words “ active service” as used in that section. 

Accompanying your letter you transmit to me an opinion 
of the Judge Advocate General of the Army in which he 
concurred in the following conclusions set forth in a memo- 
randum of the Adjutant General of June 12, 1924: 

“(a) Adjusted service credit should be denied for any 
period during which a veteran occupied a status of— 
| (1) Absent in desertion 

“(9) Absent without leave 

“(3) Absent in arrest and confinement by the civil 
authorities where convicted of the offense of 
which accused 

“(4) In confinement, serving sentence 

“(5) Sick not in line of duty and as the result of his 
misconduct.” 

You also transmit to me an opinion of the Judge Advocate 
General of the Navy forwarded to you by letter of the 
Secretary of the Navy, dated July 8, 1924, in which the 
Opinion is expressed that the term “ active service,” as used 
in Section 201 of the Adjusted Compensation Act, was 
intended by Congress to include all service from the time 
of induction into the military or naval forces of the United 
States until separated therefrom and also active service of 
men on the retired list. In other words, Congress used the 
term “active” in its generally accepted meaning as dif- 
ferentiated from inactive service on the retired list or in 
the reserve forces. 

Section 202 of the same Act provides that in computing 
the adjusted service credit, no allowance shall be made to 
certain specified persons, but these exceptions are of little 
help in defining the words mentioned except in so far 
as they make plain the intention that the compensation shall 
be confined to persons actually rendering service in the mili- 
tary, naval, or marine establishments of the United States. 

A person engaged in active service means a person actu- 
ally available for the performance of duty against the 
enemy, upon the command of his superior officers, as dis- 
tinguished from a person upon the retired or reserve list, 
who may be recalled to active service under certain condi- 
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tions or from a person not yet actually inducted into the 
service. | 

The members of the Military, Naval, and Marine Corps 
Kstablishments are at all times subject to the orders of their 
superior officers, or as has been said by my predecessor, 
Attorney General Cushing, in an opinion to the Secretary 
of the Interior, May 17, 1855 (7 Op. pp. 162-163), con- 
struing the Pension Laws of the United States: 

“Every person who enters the military service of the 
country—officer, soldier, sailor, or marine—takes upon him- 
self certain moral and legal engagements of duty, which 
constitute his official or professional obligations. 

* os + co * od 

“When it is remembered that no commissioned officer, or 
enlisted soldier, seaman, or marine, has power to cast off 
his obligation at will;—that whether he be on duty or off, in 
glory as in disgrace, still the banner of his country is over 
him and its oath upon his conscience ;—when this great fact 
shall be remembered, it must be inevitable to concede that 
any rule, based upon the assumption of its being impossible 
for an officer or soldier on furlough, on leave of absence, 
in arrest, under sentence, to perform acts, suffer casualties, 
receive wounds, or incur causes of disease, in the line of 
his duty, is not a truth, and, like all things not true, can not 
be conformable to justice or wisdom. As, while on active 
duty, he may do or suffer things not in the line of his duty, 
so whilst off duty, or on furlough, or under censure, he may 
do and suffer things are in the line of duty.” 

The opinion was cited with approval by Attorney Gen- 
eral Palmer in two opinions to the Secretaries of the 
Treasury and the Navy, August 21, 1919, and June 2, 
1920 (32 Op. 12; 193), construing certain provisions of 
the War Risk Insurance Act and interpreting the words 
“in the line of duty ” as used in that Act. 

Public Act No. 120 contains its own interpretation of 
the words “ active service,” as used therein, when it declares 
in subdivision (1) of Paragraph (a), Section 2, that the 
term “veteran” does not include “any individual at any 
time during such period or thereafter separated from such 
forces under other than honorable conditions” or any con- 
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scientious objector or alien of the description mentioned in 
subdivisions (2) and (3) of the same paragraph. 

I have given careful consideration to the opinions of 
the Judge Advocates General of the Army and of the 
Navy, and am unable to concur in some of ‘the limitations 
placed upon the words in question by the former. 

Applying to Public Act No. 120, the recognized principle 
of law that by Section 2 Congress having expressly de- 
clared what classes of “ veterans ” shall not be entitled to the 
benefits of the Act, it must be assumed that they intended 
to include all others who rendered the service mentioned in 
the Act, and I concur in the opinion of the Judge Advocate 
‘General of the Navy, as follows: 

“* * * all service in the military or naval forces of 
the United States between April 5, 1917, and July 1, 1919, 
entered into prior to November 12, 1918, and from which 
said individual was not separated under other than honor- 
able conditions, should be counted in computing his active 
service except as provided in sections 2 and 202 of this 
_ act, including absence without proper authority, absence 
in the hands of civil authorities, absence on account of sick- 
ness or injury due to his own intemperate use of drugs or 
alcoholic liquors, or other misconduct, and for the period 
while in confinement under sentence or awaiting trial and 
disposition of his case if the trial resulted in confinement, 
and other situations not enumerated which did not result in 
his separation from the service under other than honorable 
conditions, but that the period of time in desertion should 
not be counted except where tried for desertion and ac- 
quitted, or conviction did not result in his separation from 
the:service under conditions other than honorable, for the 
reason that a desertion is deemed to be a separation from 
the service under other than honorable conditions.” 

I am, therefore, of the opinion that the words “ active 
service,” as used in Section 201 of the Adjusted Compensa- 
tion Act, should be so applied as to include all service from 
the time of induction into the military or naval forces until 
separated therefrom, and to include also persons on the 
retired list assigned to active service in connection with the 
conduct of the war, except as otherwise specifically provided 
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by Sections 2 and 202, but any period of time during which 
a person may have actually absented himself from the serv- 
ice and been beyond the control of his superior officers and 
in a state of desertion should not be counted. In other 
words, the evident intention of Congress to differentiate 
between the words “active” service in the conduct of the 
war operations of the United States and “inactive” service 
on the retired list or in the reserve forces should be observed 
and given effect. 
Respectfully submitted, 
HARLAN F. STONE. 
To the SEcrETARY OF War. 


FREE TRANSPORTATION OVER THE ALASKA RAILROAD. 


The Secretary of the Interior may not lawfully issue free transporta- 
tion or passes over the Alaska Railroad to all persons to whom 
common carriers generally may lawfully issue passes under section 
7 of the Interstate Commerce Act. 

The Secretary of the Interior is limited and restricted in issuing 
passes over the Alaska Railroad to officers and employees of that — 
road and their families, and is prohibited from issuing passes to 
any other persons. 

The Secretary of the Interior is not authorized to interchange passes 
for officers, agents, and employees of common carriers and their 
families. 

There is no provision contained in either the Interstate Commerce 
Act or in the Alaska Railroad Act of March 12, 1914, authorizing 
common carriers to issue to the Secretary of the Interior passes 
for his use over their lines of railroads in exchange for passes 
issued by the Secretary of the Interior over the Alaska Railroad. 


DEPARTMENT OF JUSTICE, 
July 30, 1924. 

Sm: I have the honor to acknowledge receipt of your 
letter of June 18, 1924, stating that there are new pending 
before your Department requests for passes or free trans- 
portation over the Alaska Railroad, which requests have 
been made by persons who are eligible under the Interstate 
Commerce Laws to receive such passes or free transportation 
over other roads. You further state that, in view of the 
drastic criminal provisions attached to the Interstate Com- 
merce Act, you desire my opinion in regard to the following 
questions; 
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“1, May the Secretary of the Interior lawfully issue 
passes over the Alaska Railroad to all persons to whom com- 
mon carriers generally may lawfully issue passes over their 
railroads under section 7 of the interstate commerce laws? 

“2. Is the Secretary of the Interior limited and restricted 
in issuing passes over the Alaska Railroad to employees of 
that road and their families and prohibited from issuing 
passes to any other person or persons? 

3. Section 7 of the Interstate Commerce Commission 
act contains the provision that the inhibition of the issuance 
of passes in that section ‘shall not be construed to prohibit 
the interchange of passes for officers, agents, their employees 
of common carriers and their families.’ 

“May the Secretary of the Interior lawfully interchange 
passes for the officers, agents and employees of common car- 
riers, and their families? 

“4, May common carriers lawfully issue to the Secretary 
of the Interior passes for his use over their line of railroads 
in exchange for passes issued by the Secretary of the In- 
terior over the Alaska Railroad ?” 

The provisions of the Interstate Commerce Act prohibit- 
ing the issuing of passes or free transportation is contained 
in Section 7 of the Act of June 18, 1910, c. 309, 36 Stat. 
546, and reads as follows: 

“ No common carrier subject to the provisions of this Act 
shall, after January first, nineteen hundred and seven, di- 
rectly or indirectly issue or give any interstate free ticket, 
free pass, or free transportation for passengers, except to 
its employees and their families, its officers, agents, surgeons, 
physicians, and attorneys at law; to ministers of religion, 
traveling secretaries of railroad Young Men’s Christian 
Associations, inmates of hospitals and charitable and eleo- 
mosynary institutions, and persons exclusively engaged in 
charitable and eleomosynary work; to indigent, destitute 
and homeless persons, and to such persons when transported 
by charitable societies or hospitals, and the necessary agents 
employed in such transportation; to inmates of the Na- 
tional Homes or State Homes for Disabled Volunteer 
Soldiers, and of Soldiers’ and Sailors’ Homes, including 
those about to enter and those returning home after dis- 
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charge; to necessary caretakers of livestock, poultry, milk, 
and fruit; to employees on sleeping cars, express cars, and 
to linemen of telegraph and telephone companies; to Rail- 
way Mail Service employees, post-office inspectors, customs 
inspectors, and immigration inspectors; to newsboys on 
trains, baggage agents, witnesses attending any legal in- 
vestigation in which the common carrier is interested, per- 
sons injured in wrecks and physicians and nurses attending 
such persons: Provided, That this provision shall not be 
construed to prohibit the interchange of passes for the 
officers, agents, and employees of common carriers, and their 
families; nor to prohibit any common carrier from carry- 
ing passengers free with the object of providing relief in 
cases of general epidemic, pestilence, or other calamitous 
visitation: And provided further, That this provision shall 
not be construed to prohibit the privilege of passes or 
franks, or the exchange thereof with each other, for the 
officers, agents, employees, and their families of such tele- 
graph, telephone and cable lines, and the officers, agents, 
employees and their families of other common carriers sub- 
ject to the provisions of this Act: Provided further, That 
the term ‘employees’ as used in this paragraph shall in- 
clude furloughed, pensioned, and superannuated employees, 
persons who have become disabled or infirm in the service 
of any such common carrier, and the remains of a person 
killed in the employment of a carrier and ex-employees 
traveling for the purpose of entering the service of any 
such common carrier; and the term ‘ families’ as used in 
this paragraph shall include the families of those persons 
named in this proviso, also the families of persons killed, 
and the widows during widowhood and minor children. 
during minority of persons who died, while in the service 
of any such common carrier * * *,” 

It will be observed that the prohibition contained in the 
above quoted Act applies to common carriers “subject to 
the provisions of this Act.” The question then arises whether 
the Alaska Railroad is a common carrier subject to the pro- 
visions of the Interstate Commerce Act, and, if not, 
whether there is any other provision of law prohibiting the 
issuance of passes over the Alaska Railroad. | 
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The Alaska Railroad was purchased and completed under 
authority contained in the Act of March 12, 1914, c. 37, 
88 Stat. 305. Section 1 of that Act authorized the President 
of the United States to construct and complete a railroad in 
Alaska along such route as he may designate; to employ 
officers and employees for the purpose and to authorize and 
require such officers, agents, or agencies to perform any and 
all duties imposed upon him by the provisions of the Act. 
He is further directed: 

“ex * * to fix, change, or modify rates for the trans- 
portation of passengers and property, which rates shall be 
equal and uniform, but no free transportation or passes 
shall be permitted except that the provisions of the inter- 
state commerce laws relating to the transportation of em- 
ployees and their families shall be in force as to the lines 
constructed under this Act; to receive compensation for the 
transportation of passengers and property, and to perform 
generally all the usual duties of a common carrier by rail- 
road; * * * Provided, That if said railroad or rail- 
roads, including telegraph and telephone lines, are leased 
under the authority herein given, then and in that event 
they shall be operated under the jurisdiction and control of 
the provisions of the interstate commerce laws * * *.” 

Paragraph 3, Section 1 of the Act provides that the 
President— 

«* * * is hereby fully authorized and empowered, 
through such officers, agents, or agencies as he may appoint 
or employ, to do all necessary acts and things in addition 
to those specially authorized in this Act to enable him to 
accomplish the purposes and objects of this Act.” (38 Stat. 
307.) 

Section 3 of said Act provides that the earnings of said 
-railroad, telegraph, or telephone lines shall be paid into the 
Treasury of the United States. 

By Executive Order No. 3861, dated June 8, 1923, the 
‘operation and control of the Alaska Railroad was trans- 
‘ferred to the Secretary of the Interior. The Executive 
order reads as follows: 

“ By virtue of the authority vested in me by the Act of 
‘Congress approved March 12, 1914, entitled ‘An Act te 
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authorize the President of the United States to locate, con- 
struct, and operate railroads in the Territory of Alaska, 
and for other purposes,’ I hereby authorize and direct the 
Secretary of the Interior to operate the railroad or railroads, 
branch lines, feeders and telegraph and telephone lines inci- 
dent thereto, constructed or acquired under the Act of 
March 12, 1914, or acts supplemental thereto, in all respects 
and to all intents and purposes, the same as if the operation 
thereof had been placed by law under the jurisdiction of the 
Secretary of the Interior.” | 

It is apparent, therefore, that the Alaska Railroad is not 
a common carrier subject to the provisions of the Interstate 
Commerce Act but is in fact an arm of the Federal Govern- 
ment, purchased and completed from public funds, and per- 
forming a governmental function. That it is not subject to 
the provisions and restrictions contained in the Interstate 
Commerce Act, is clearly shown, not only by the authority 
conferred on the President to fix rates for transportation of 
passengers and property over said road, but by the provision 
that, in the event the road is leased, it “shall be operated 
under the jurisdiction and control of the provisions of the 
interstate commerce laws.” This view is in harmony with 
that heretofore expressed by the Interstate Commerce Com- 
mission. 

Although the Alaska Railroad, while being operated for 
the Federal Government, is not subject to the restrictions 
contained in the Interstate Commerce Act, except as the 
Act of March 12, 1914, has made said Act applicable, it is 
doubtful whether, in the absence of any authority or re- 
triction contained in the Act of 1914 to grant passes or free 
transportation, the authority would exist. I say this for the 
reason that the Alaska Railroad was purchased, constructed, 
and completed from public funds, is entirely owned and op- 
erated by the Government, and the earnings of said road 
are to be deposited in the Treasury of the United States. 
Without statutory authority the President or his agent, the 
Secretary of the Interior, would not have the power to per- 
mit free transportation over said road. 

However, by the Act of 1914, supra, a restriction in the 
matter of issuing passes or free transportation over the 
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Alaska Railroad has been placed upon the President, and, 
therefore, upon the Secretary of. the Interior, acting for 
him. The restrictive clause reads “but no free transporta- 
tion or passes shall be permitted ” followed by the exception 
that “The provisions of the interstate commerce laws re- 
lating to the transportation of employees and their families 
shall be in force as to the lines constructed under this 
Act.” 

In my judgment the exception to the prohibition of free 
transportation or passes, contained in the Act of March 
- 12, 1914, supra, limits the authority of the President, and 
consequently that of the Secretary of the Interior, to grant 
free transportation or passes to those persons only who are 
mentioned in the exception, that is, to officers and employees 
of the Alaska Railroad and their families. This construc- 
tion of the Act does not permit the interchange of free 
transportation or passes with the officers and employees of 
other railroads. 

Although the Alaska Railroad is not subject to the pro- 
visions and restrictions of the Interstate Commerce Act, 
there is no prohibition in that Act restricting common car- 
riers subject to the act in issuing free transportation or 
passes to officers and employees of the Alaska Railroad and 
their families. United States v. Erie Railroad, 236 U. S. 
259, 272. 

In this construction of the Interstate Commerce Act by 
the Supreme Court of the United States, however, cannot 
be found justification for the exchange of free transporta- 
tion or passes over the Alaska Railroad by the Secretary of 
the Interior with other lines of railroads. The positive pro- 
hibition against permitting free transportation over the 
Alaska Railroad contained in the Act of March 12, 1914, 
followed by the exception which marks the extent of devia- 
tion from the prohibition permitted by Congress, precludes 
such a construction of the Act of March 12, 1914, as will 
permit the interchange with other lines of railroads of free 
transportation over the Alaska Railroad. 

Answering your questions, therefore, I have the honor to 
advise you it is my opinion that: 

1. The Secretary of the Interior may not lawfully issue 
free transportation or passes over the Alaska Railroad ta 
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all persons to whom common carriers generally may law- 
fully issue passes under Section 7 of the Interstate Com- 
merce Act. 

2. The Secretary of the Interior is limited and restricted 
in ghar passes over the Alaska Railroad to officers and 
employees of that road and their families, and prohibited 
from issuing passes to any other persons. 

8. The Secretary of the Interior is not authorized to in- 
terchange passes for officers, agents, and employees of com- 
mon carriers and their families. ~ 

4. There is no provision contained in either the Inter- 
state Commerce Act or in the Alaska Railroad Act of March 
12, 1914, authorizing common carriers to issue to the Secre- 
tary of the Interior passes for his use over their lines of 
railroads in exchange for passes issued by the Secretary 
of the Interior over the Alaska Railroad. 

Respectfully, 

HARLAN F. STONE. 

To THE SECRETARY OF THE INTERIOR. 


TITLE TO TIMBER ON CAMP LEWIS RESERVATION. 


Land comprising the Camp Lewis Reservation was purchased by 
Pierce County, Washington, and donated to the United States, but 
prior to this donation the Commissioners of Pierce County sold 
certain timber upon this land with permission to the grantee to 
enter upon said premises and cut and remove said timber within 
five years from August 1, 1919, and the deed to the United States 
reserved such lumber and wood as should be cut and removed 
within such stipulated period. Said five-year limit for the re- 
moval of the timber having expired, the Government is now the 
owner of the timber on said reservation. 


DEPARTMENT OF JUSTICE, 
August 1, 1924. 

Sm: Your letter of June 5, 1924, requests my opinion as 
to the title to certain timber now on Government land in- 
cluded within the Camp Lewis Reservation in the State of 
Washington. 

The land comprising this reservation was purchased by 
Pierce County, Washington, and donated to the United 
States. The money for the purchase was obtained by the 
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county principally through bonds issued under authority of 
the State legislature and by vote of the people of the county. 
The amount thus derived was insufficient to purchase all the 
land required, and to raise the additional money the Com- 
missioners of Pierce County sold certain timber upon the 
land to Frank B. Cole. This was consented to by the Secre- 
tary of War, but prior to the donation to the United States. 

The instrument by which the sale of the timber was made 
is in part as follows: 


“the said Pierce County * * * does by these presents 
grant, bargain, sell and convey unto the said party of the 
second part, his heirs, executors, administrators and assigns, 
all of the timber now standing, lying or being upon the 
following described tracts of land * * * with permis- 
sion to the party of the second part to enter upon said 
premises and cut and remove all of said timber at any time 
within five years from the 1st day of August,1919 * * * 

“To have and to hold, The same to the said party of the 
second part, his executors, administrators and assigns, for- 
ever.” 


There was also a complete warranty “against all and 
every person and persons whomsoever lawfully claiming or 
to claim the same.” 

The deed conveying all the land to the United States, 
executed by the Commissioners of Pierce County, recited : 


“Excepting from the whole of the foregoing described 
_ area the following * * * 

* Such lumber and wood as the former owners or their suc- 
cessors in interest shall cut and remove within five (5) 
years from the Ist day of August, A. D., 1919, on and for 
the lands described as follows.” 


The lands being the same as those specified in the timber 
contract or sale. 

It appears that the timber covered by the contract or sale 
has not been removed and the grantee of Cole has asked for 
an extension of time for one year within which to cut and 
remove it. The granting of this request is recommended by 
the Commissioners of Pierce County. 
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The question presented turns upon the effect of the provi- 
sion giving permission to enter upon the property, cut and 
remove all of the timber within five years from August 1, 
1919. While there is conflict in the adjudicated cases, the 
weight of authority is that under such a condition a failure 
to cut and remove within the time limit works a forfeiture. 
This is the rule in the State of Washington. Lehtonen v. 
Marysville Water & Power Co., 50 Wash. 359; Aen & 
Nelson Mill Co. v. Vaughn, 57 Wash. 163; Belcher v. Kleeb, 
59 Wash. 166. | 

In the first case a deed had been executed covering the 
land but with a reservation of “all the timber growing, 
standing or being upon said land.” The grantor reserved 
and was given “two years in which to remove said timber.” 
The trial court held that the grantor had a reasonable time 
after the expiration of the two years within which to remove 
the timber. The Supreme Court reversed that ruling, say- 
ing (pp. 360, 361): 

“The weight of authority seems to sustain the contention 
of the appellant that the timber remaining uncut at the ex- 
piration of the time fixed by the contract for its removal 
reverts to the owner of the realty, and becomes a part thereof. 
Contracts of this character are not uncommon in states pro- 
ducing large quantities of timber and such states generally 
hold to the rule stated, as shown by the following cases, 
which are in point: (Citing cases.) 

“The contract of reservation provides that it shall be 
removed within a given time. If it was the intention of the 
parties that the timber might be removed after that time, ~ 
the limitation means nothing and was misleading. The 
clear, expressed intention is that the timber shall be removed 
within the time stated. It follows, of course, that the vendor 
had no right on the land to sever the timber from the land 
after the time limit.” | 

This view of the law was followed in Allen & Nelson 
Milling Co. v. Vaughn, supra, the syllabus of which reads: 

“Where a deed of all standing and lying timber contained 
an agreement that the grantee shall have three years from 
and after its date within which to ‘remove the timber,’ the 
grantee’s interest ceases as to all timber not removed after - 
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that date, which then reverts to the grantor; since the intent 
of the parties controls the construction irrespective of dis- 
tinctions between covenants and forfeitures or other techni- 
cal questions.” 

This being the rule in the State where the land is situated, 
it is of course controlling. It follows that the met to the 
timber under this contract has terminated. 

As the deed to the United States reserved such lumber 
and wood as should be cut and removed within a stipulated 
period, the Government is now the owner of the timber. 
Brodack v. Morsbach, 38 Wash. 72, 74; Mongal Bow Co v. 
Moore, 114 Tenn. 596. 

Respectfully, 

HARLAN F. STONE. 

To the SEcRETARY OF War. 


~ 


EMERGENCY FLEET CORPORATION—SECURING GUARDS FOR 
LAID-UP SHIPS THROUGH DETECTIVE AGENCIES. 


The United States Shipping Board Emergency Fleet Corporation may 
legally secure through private detective agencies guards for laid-up 
ships. 

The provision in the Act of March 3, 1893 (27 Stat. 591), which de- 
clares that “no employee of the Pinkerton Detective Agency, o” 
similar agency, shall be employed in any Government service or 
by any officer of the District of Columbia,” does not apply to em- 
pleyees of the Emergency Fleet Corporation, since they are not 
employees of the United States. 


DEPARTMENT OF JUSTICE, 
June 10, 1922. 

Sir: I have the honor to reply to your letter of December 
19, 1921, requesting my opinion on the question whether the 
United States Shipping Board Emergency Fleet Corporation 
may legally secure guards for laid-up ships through private 
detective agencies. A letter to you from the chairman of 
the Shipping Board, dated December 17, 1921, states that the 
- guards are mere watchmen to protect the property; that 
payment for their services is made to the agency, and that it 
has been found that in some cases the most economical 


Nors.—This opinion was temporarily withheld from publication and later 
released. 
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method of securing competent guards is through a } private 
detective agency. 

The Act of March 3, 1893 (27 Stat. 591), contains the fol- 
lowing provision: 

“Hereafter no employee of the Pinkerton Detective 
Agency, or similar agency, shall be employed in any Govern- 
ment service, or by any officer of the District of Columbia.” 

United States v. Strang, 254 U. S. 491, held that the Emer- 
gency Fleet Corporation is not a part of the United States 
Government, but is a separate entity. The question there at 
issue was whether an inspector of the Fleet Corporation was 
an agent of the United States within section 41 of the 
Criminal Code making it an offense for anyone interested 
in the pecuniary profits of any firm to act as an officer or 
agent of the United States for the transaction of business 
with such firm. The court, in holding the defendant improp- 
erly indicted, said (page 493) : 

“ The Corporation was controlled and managed by its own 
officers and appointed its own servants and agents who be- 
came directly responsible to it. Notwithstanding all its stock 
was owned by the United States it must be regarded as a 
separate entity. Its inspectors were not appointed by the 
President, nor by any officer designated by Congress; they 
were subject to removal by the Corporation only and could 
contract only for it. In such circumstances we think they 
were not agents of the United States within the true intend- 
ment of section 41.” 

Sloan Shipyards Corporation et al. v. United States 
Shipping Board E'mergency Fleet Corporation, decided by 
the Supreme Court May 1, 1922, held that a suit against the 
Emergency Fleet Corporation was not a suit against the 
United States. With reference to the Emergency Fleet Cor- 
poration the Court said: 

“The Shipping Act contemplated a corporation in which 
private persons might be stockholders and which was to be 
formed like any business corporation under the laws of the 
District, with capacity to sue and be sued. The United 
States took all the stock but that did not affect the legal posi- 
tion of the company.” (258 U.S. 549, 565.) 

Attorney General Moody in 25 Op. 465 expressed similar 
views. He there held that although the United States owned 
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the stock of the Panama Railroad & Steamship Co. an em- 
ployee of the railroad was not within a Federal statute es- 
tablishing an eight-hour day for laborers and mechanics 
“employed by the Government of the United States.” 

Since employees of the Emergency Fleet Corporation are 
not employees of the United States, the question arises 
whether or not the Act of March 3, 1893 is limited in its 
application to employees of the United States. The provi- 
sion of the Act of 1898 dealing with Pinkerton detectives 
was first enacted as a part of the Sundry Civil Appropria- 
tion Act of August 5, 1892 (27 Stat. 368). This provision 
was a Senate Amendment (Cong. Rec., 52d Cong., 1st sess., 
pp. 6689-6691) adopted to replace a House amendment 
which read as follows: 

“ Tt shall not be lawful for any officer of the Government 
authorized to make contracts, nor any officer in the District — 
of Columbia, to contract with any person, firm, or corpora- 
‘tion who employ Pinkerton detectives or any other associa- 
tion of men as armed guards; and no employee of said 
Pinkerton detective agency, or similar agency, shall be em- 
ployed in any Government service or by any officer of the 
District of Columbia.” (Cong. Rec., 52d Cong., 1st sess., p. 
6418.) 

The Senate amendment was agreed to in conference after 
a protracted contest between the two branches of Congress. 
Mr. Holman made the following statement in submitting the 
Conference Report to the House: 

“But the effect of the provision as now agreed to 
* * * is simply to prohibit the employment of Pinker- 
tons or corresponding organizations by any officer of the 
United States or of the District of Columbia.” (Cong. 
Rec., 52d Cong., 1st sess., pp. 7119-7120.) 

This statement shows that the House managers regarded 
the provision adopted as applicable only to employees of the 
United States cr of the District of Columbia. The provi- 
sion was incorporated in the Sundry Civil Appropriation 
Act for the following year (Act of March 3, 1893) and 
passed both Houses without comment. 

If the Act of 1893 applies only to employees of the 
United States, its meaning’ is clear and definite; if, on 
the other hand, it has some broader application, its scope 
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is wholly undefined. It might be suggested that, in addi- 
tion to employees of the United States, employees of con- 
tractors upon Government works are covered by the words 
“employed in any Government service.” This construction 
is scarcely possible, however, in view of the fact that prior 
to adopting the provisions contained in the Act of March 3, 
1893, Congress had rejected additional provisions making 
unlawful Government contracts with those who employed 
Pinkerton detectives or any other association of men as 
armed guards. 

If the Act of March 3, 1893, applies to employees other 
than those of the United States, it does not contain any 
penalties or other sanctions to render its provisions effec- 
tive and Congress will not be presumed to have enacted an 
ineffective law. I am therefore led to conclude both from 
the legislative history of the Act and from the character 
of its provisions that it applies only to those directly em- 
ployed by the Government. 

Since I regard the Act of March 3, 1893, as relating only 
to employees of the United States or of the District of Co- 
lumbia and since I do not consider employees of the Emer- 
gency Fleet Corporation to be employees of the United 
States, it is my opinion that the United States Shipping 
Board Emergency Fleet Corporation may legally secure 
through private detective agencies guards for laid-up ships. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the PRESIDENT. | . 


CLEARANCE OF VESSELS CARRYING MERCHANDISE PRO- 
HIBITED FROM TRANSPORTATION. 


Where it is brought to the attention of the collector of customs, 
either by the manifest or by personal inspection, that a passenger 
vessel sought to be cleared carries merchandise which it is un- 
lawful to transport on that vessel, or that the vessel has not 
complied with all laws relating to the safety of passengers, the 
collector is authorized and it is his duty to withhold clearance 
of the vessel until such laws have been complied with. 


Nots.—This opinion was temporarily withheld from publication and later 
released. 


The Secretary of Commerce. 245 


DEPARTMENT OF JUSTICE, 
| March 16, 1923. 

Sm: I have the honor to acknowledge receipt of your 
letter of February 26, 1923, requesting to be advised whether 
or not a collector of customs may refuse clearance to a 
passenger vessel which has in its cargo articles the trans- 
portation of which is prohibited by section 4472 R. S. and 
Act of March 4, 1921. (41 Stat. 1444.) 

Reference is made to the opinions of the Attorneys Gen- 
eral (17 Op. 82 and 29 Op. 364), in both of which the 
question considered was whether a collector of customs 
could withhold clearance of a vessel for the purpose of 
enforcing collection of a penalty incurred by the master of 
the vessel for bringing into the United States merchandise 
not included in the ship’s manifest in violation of section 
2809 R. S. 

The question considered by Attorney General MacVeagh 
(17 Op. 82) as stated in the opinion was: “Is he bound 
to clear the ship, even if the effect be to defeat the lien, and 
prevent service of a libel to perfect it, because proper papers 
to authorize the departure of the vessel under ordinary cir- 
cumstances are presented to him?” 

Attorney General MacVeagh answered the above query in 
the negative, relying on the opinion of Justice Washington 
in Bas v. Steele, 3 Wash. C. C. 394, 395, that: 

“The collector had two conflicting duties imposed upon 
him; one to the individual who asked a clearance; the other 
to his country. If the destination of the vessel was the 
enemy, he had a right to refuse a clearance; if not, and there 
were not circumstances to warrant his suspicions, he had no 
such right. He was to judge upon circumstances, * * *,” 

The conclusion of Mr. MacVeagh was based on the as- 
sumption that the penalty imposed by the statute became a 
lien upon the vessel. In the opinion of Attorney General 
Wickersham (29 Op. 364), it was held that the penalty in- 
curred for violation of section 2809 R. S., did not, subse- 
quent to the passage of the Act of February 8, 1881 (21 
Stat. 322), become a lien on the vessel unless the owner or 
master consented to the illegal act or was privy thereto. 
It is admitted, however, that prior to the passage of the 
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above Act the penalty became a lien on the vessel, and that 
subsequent to that enactment a lien arose if the owner or 
master participated in or was privy to the illegal act. In 
the latter opinion it was stated : 

“Tt must be taken that Congress did not intend clearance 
to depend on the opinion of the collector as to whether the 
revenue laws had been violated or not, especially in a case 
where it is expressly provided that the vessel shall not be 
liable for the penalty claimed by the collector.” 

Section 4197 R. S. provides: 

“The master or person having the charge or command 
of any vessel bound to a foreign port, shall deliver to the 
collector of the district from which such vessel is about 
to depart, a manifest of all of the cargo on board the same, 
and the value thereof, by him subscribed, and shall swear to 
the truth thereof; whereupon the collector shall grant a 
clearance for such vessel and her cargo, * * *.” 

The statutory provision that the collector “shall grant a 
clearance for the vessel and cargo,” is mandatory upon the 
collector to grant the clearance provided all statutory pro- 
visions have been complied with and the papers presented 
to him are regular and legal upon their face, and provided, 
of course, that the vessel is not burdened with a lien in 
favor of the United States. Should the vessel be subject 
to a lien in favor of the United States, both the opinions 
heretofore referred to are authority for withholding the 
clearance. 

Sections 232 and 234 Crim. Code, as amended by the Act 
approved March 4, 1921, c. 172, 41 Stat. 1444, prohibits the 
transportation of explosives within the jurisdiction of the 
United States upon any vessel, car, or vehicle operated 
by a common carrier engaged in interstate or foreign com- 
merce, which vessel is carrying passengers for hire. Sec- 
tion 235 Crim. Code, as amended by said Act, prescribed a 
fine of not to exceed two thousand dollars for each viola- 
tion of sections 232 and 234. These are criminal statutes 
and no lien is given on the vessel for the fines incurred. 

Section 4472 R. S., as amended, prohibits the carriage of 
inflammable, explosive, “or like dangerous articles” as 
freight or as stores on any steamer carrying. passengers. 
The statute makes certain specific exceptions whereby the 
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excepted articles may be carried under certain safeguarding 
conditions. 

Section 4499 R. S., as amended, provides a penalty for 
violation of any section of Title 52 R. S. It reads in part 
as follows: 

“Tf any vessel propelled in whole or in part by steam 
be navigated without complying with the terms of this 
Title, the owner shall be liable to the United States in a 
penalty of five hundred dollars for each offense, one-half 
for the use of the informer, for which sum the vessel so 
navigated shall be lable, and may be seized and proceeded 
against by way of libel in any district court of the United 
States having jurisdiction of the offense. * * *” 

That the penalty imposed by section 4499 R. S. is appli- 
cable to a violation of any section of Title 52, which includes 
section 4472, regardless of whether other penalties are 
named for such violations, has been decided by the Circuit 
Court of Appeals. United States v. Independent Packet 
Company, 226 Fed. 721, 728. 

The provision of section 4499 that “for which sum the 
vessel so navigated shall be liable, and may be seized and 
proceeded against by way of libel” gives rise to a lien in 
favor of the United States against the offending vessel for 
the penalty incurred for violation of section 4472. The 
vessel being subject to a lien for the penalty incurred under 
section 4499, the collector is authorized to withhold clearance 
of the vessel where such clearance, if granted, would prob- 
ably defeat the lien. (17 Op. 82; 29 Op. 364.) 

But aside from the question of lien on the vessel, the col- 
lector may withhold clearance of a vesse] when it appears 
from the manifest submitted to him with the application 
for clearance that the cargo includes articles the transpor- 
tation of which is prohibited. This is so, although a penalty 
is provided for violation of the statute prohibiting the 
transportation, regardless of whether the penalty incurred 
is a lien on the vessel. It. is the duty of the customs of:- 
ficers to enforce the provisions of Title 52 R. S. pertain- 
ing to the regulation of steam vessels, as well as to en- 
force the customs revenue laws. Section 4496 R. S., Title 
52, provides that: “AII] collectors, or other chief officers 
of the customs, and all inspectors within the several dis- 
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tricts, shall enforce the provisions of this Title against all 
steamers arriving and departing.” One of the provisions 
of Title 52 is that contained in section 4472 prohibiting the 
carrying by passenger vessels of inflammable, explosive, “ or 
like dangerous articles.” When the manifest of a depart- 
ing passenger vessel shows that it includes articles the 
transportation of which on said vessel is prohibited by 
law, it is not only within the power of the collector, but 
it is his duty under section 4496, to withhold clearance of 
such vessel. To grant clearance and allow the vessel to de- 
part relying on the statutory penalty would defeat the 
very purpose of the statute intended to safeguard pas- 
sengers. ‘The vessel, if of foreign registry, might never re- 
turn to the jurisdiction of the United States, thereby pre- 
venting the enforcement of a penalty; or the prohibited 
merchandise might cause the destruction of the vessel with 
consequent loss of life, for which the penalty provided by 
the statute would be sorry compensation. The purpose 
of the statute prohibiting transportation of inflammable 
and explosive articles on passenger vessels is to protect the 
passengers and promote their safety, and the collector's 
duty is to ascertain that this law has been complied with 
before granting clearance to the vessel. 

This view is supported by the language of Justice Wash- 
ington in Bas v. Steele, supra. This construction of the 
law applies equally to other sections of the navigation law 
contained in Title 52 R. S., such as section 4465, prescrib- 
ing a penalty for carrying too great a number of passengers; 
or section 4470 relating to precautions to be taken against 
fire on passsenger vessels. | | 

The view herein expressed ‘as. to the duty of the collector 
to withhold clearance where a vessel has not complied with 
the laws, and where to grant clearance would enable the 
vessel to violate laws safeguarding passengers on steam ves- 
sels, is not contrary to the construction of the law by the 
Circuit Court of Appeals, Second Circuit, in Hendricks v. 
Gonzalez, 67 Fed. 351, 358. In that case a report had been 
received by the Secretary of the Treasury that the steamer . 
South Portland intended to leave the port of New York with 
arms for rebels in Venezuela. The Secretary directed the 
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collector to refuse clearance of the vessel. It ultimately de- 
veloped that the vessel was not fitted out as a war vessel in 
violation of the statute and that there existed no statutory 
ground for refusing clearance. Suit was brought against 
the collector for damages for detention of the vessel. The 
court said: 

“The plaintiff having complied with the conditions en- 
titling him to clearance by the law of Congress (Rev. Stat., 
Sec. 4197), it was the duty of the defendant, as collector 
of the port, to grant a clearance for the vessel and her cargo, 
unless he was justified in refusing to do so by some other 
statutory authority. Neither the Secretary of the Treasury 
nor the President could nullify the statute, and, though the 
defendant may have thought himself bound to obey the in- 
structions of the former, his mistaken sense of duty could 
not justify his refusal of the clearance, and these instructions 
afforded him no protection unless they were authorized by 
law.” 

In the case under consideration, however, the statute has 
prohibited the transportation of certain articles on passenger 
steamers. Section 4496 makes it the duty of the collector 
to “enforce the provisions of this Title against all steamers 
‘arriving and departing.” His only method of enforcing the 
statute against a departing vessel is to withhold clearance 
until the statute has been complied with. 

It is my opinion, therefore, that, where it is brought to 
the attention of the collector, either by the manifest or by 
personal inspection, that the vessel sought to be cleared car- 
ries merchandise which it is unlawful to transport on that 
vessel, or that the vessel has not complied with all laws re- 
lating to the safety of passengers, the collector is authorized 
and it is his duty to withhold clearance of the vessel until 
such laws have been complied with. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Secrerary oF CoMMERCE, 
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ELIGIBILITY OF ENLISTED MEN OF THE NAVAL SERVICE 
FOR TRANSFER TO THE FLEET NAVAL RESERVE. 


When the Secretary of the Navy has transferred an enlisted man of 
the naval service to the Fleet Naval Reserve, his eligibility has 
been established in the only way provided by law; the act of the 
Secretary, in the absence of circumstances amounting to fraud, is 
final; and is conclusive upon everybody, including the Secretary 
himself and his successors in office. 

This general rule of finality must be qualified to this extent: In 

‘a case where the decision of the Secretary was not merely erro- 
neous but so plainly contrary to both law and fact that it could not 
be regarded as an exercise of judgment, but rather as an inadvert- 
ence, the error might be corrected and the case recensidered in the 
light of the correction. 


DEPARTMENT OF JUSTICE, 
July 17, 1924. 


Sir: By your letter of September 12, 1923, you state that 
pursuant to the Acts of August 29, 1916, and July 1, 1922, 
certain enlisted men of the regular Navy were transferred 
to the Fleet Naval Reserve, it being determined at the time 
of their transfer that the men in question possessed the 
necessary qualifications prescribed by the statutes above 
cited; that it has now been suggested that some of these 
men were not eligible for transfer to the Fleet Naval Reserve 
under a correct interpretation of the laws authorizing the 
transfer, and that they should therefore be restored to the 
regular Navy and should be treated in all respects as hav- 
ing been in the regular Navy continuously from the date of 
their transfer to the Fleet Naval Reserve. 

You further state that no facts are now presented which 
were not of record before your Department when the trans- 
fers were accomplished, nor is there any allegation that the 
men concerned were guilty of fraud or misrepresentation 
in connection with such transfers. It is also stated that in 
computing the length of service required by the above stat- 
utes as a qualification for transfer to the Fleet Naval Re- 
serve, some of the men were credited with services for which 
they would not be entitled to credit under the present method 
of computation. 


Noryp.—This opinion was temporarily withheld from publication and later 
released, 
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You request my opinion on the question whether, in the 
absence of fraud or newly discovered evidence, you have 
jurisdiction to reopen the question of eligibility in the cases 
of men heretofore transferred to the Fleet Naval Reserve 
and to revoke such transfers as illegal in all cases in which 
it may now be decided that the men concerned did not 
possess the required length of service or were otherwise 
ineligible for transfer. 

The Act of August 29, 1916, c. 417, 39 Stat. 589-591, pro- 
vides in part as follows: 

“ In addition to the enrollments in the Fleet Naval Reserve 
above provided, the Secretary of the Navy is authorized to 
transfer to the Fleet Naval Reserve at any time within his 
discretion any enlisted man of the naval service with twenty 
or more years’ naval service, and any enlisted man, at the ex- 
piration of a term of enlistment who may be then entitled to 
an honorable discharge, after sixteen years’ naval service: 
Provided, That such transfers shall only be made upon 
voluntary application and in the rating in which then 
serving, and the men so transferred shall be continued in the 
Fleet Naval Reserve until discharged by competent au- 
thority. * * * Provided, That for all purposes of this 
Act a complete enlistment during minority and any enlist- 
ment terminated within three months prior to the expiration 
of the term of enlistment by special order of the Secretary of 
the Navy shall be considered as four years’ service. * * * 

“Members of the Fleet Naval Reserve who have estab- 
lished their qualifications by examination to the satisfaction 
of the Secretary of the Navy may be given warrants or 
commissions in the Fleet Naval Reserve in the grades of 
boatswain, gunner, carpenter, machinist, pharmacist, pay 
clerk, ensign for dock or engineering duties, or in the lowest 
grades of the staff corps: Provided further, That those so 
warranted or commissioned shall not be deprived of the 
retainer pay, allowances or gratuities to which they would be 
otherwise entitled. 

“ Men transferred to the Fleet Naval Reserve shall be 
governed by the laws and regulations for the government 
of the Navy and shall not be discharged from the Naval 
Reserve Force without their consent, except by sentence of 
a court-martial. They may, upon their own request, upon 
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completing thirty years’ service, including naval and fleet 
naval reserve service, be placed on the retired list of the 
Navy with the pay they were then receiving plus the allow- 
ances to which enlisted men of the same rating are entitled 
on retirement after thirty years’ naval service. * * *” 

The above provision was modified by the Naval Appro- 
priation Act of July 1, 1922, c. 259, 42 Stat. 799, 800, as 
follows: 

“ Provided further, That enlisted men of the Navy who 
would be eligible under existing law for transfer to the 
Fleet Naval Reserve after sixteen years’ service at the ex- 
piration of the current enlistment in which serving, or who 
have completed sixteen years’ service, may be transferred to 
the Fleet Naval Reserve at any time after the passage of 
this Act in the discretion of the Secretary of the Navy, and 
shall, upon such transfer, receive the same pay and allow- 
ances as now authorized by law for men transferred to the 
Fleet Naval Reserve at the expiration of enlistment after 
sixteen years’ service: Provided further, That enlisted men 
of the Navy who have completed eighteen years’ service, may 
be transferred to the Fleet Naval Reserve at any time after 
the passage of this Act in the discretion of the Secretary 
of the Navy, and shall, upon such transfer, receive the same 
pay and allowances as now authorized by law for men trans- 
ferred to the Fleet Naval Reserve after twenty years’ serv- 
ice: Provided further, That enlisted men who have served 
for more than twelve but less than sixteen years shall be 
permitted to reenlist and continue serving, unless soonor 
discharged by sentence of a court-martial, until they have 
completed sixteen years’ service, whereupon they shall, upon 
their ywn application, be permitted to transfer to the Fleet 
Naval Reserve: Provided further, That no enlisted men of 
the Navy shall be transferred to the Fleet Naval Reserve 
unless they have completed sixteen or twenty years’ service 
after the Navy is reduced to the number of enlisted men 
appropriated for in this Act, and in no event after January 
119936 = * Se 

It appears from the papers transmitted with your request 
that such request was occasioned because of conflicting views 
with reference to the method employed to determine whether 
the period prescribed by law had been served. If the men 
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so transferred were determined by the Secretary to be 
eligible under the rules and methods of computation exist- 
ing at the time the transfers were made, and such rules 
and methods violated no statutory limitation, such transfers 
were legally made notwithstanding the fact that such per- 
sons would not have been eligible under changed methods 
of computation now in force. No change in the method vf 
computation of the length of service of an enlisted man 
who has been transferred to the Naval Reserve can affect 
the decision of the Secretary ordering his transfer. 

The statute authorizing the Secretary of the Navy, in his 
discretion, to transfer enlisted men of the Navy possessing 
certain qualifications as to length of service, etc., to the 
Fleet Naval Reserve, subject to recall into active service 
in case of emergency, and providing retainer pay while . 
in the reserve force, was enacted primarily for the benefit 
of the Government. The purpose of the statute is to reduce 
the personnel of the Navy and at the same time build up 
a reserve corps, to be available when required, by retaining 
the services of experienced men who have an honorable 
service record in the Navy. It is apparent, therefore, that 
the purpose of the statute is one beneficial to the United 
States. 

In addition to the Fleet Naval Reserve, the Naval Re- 
serve Force included the “ Naval Reserve,” the “ Naval 
Auxiliary Reserve,” the “Naval Coast Defense Reserve,” 
the “ Volunteer Naval Reserve,” and the “ Naval Reserve 
Flying Corps.” It is sufficient to say that the organiza- 
tion of this reserve force, entrusted to the Secretary of 
the Navy, imposed upon him the duty of construing not 
merely the Act itself, but the application of that Act to 
all other Acts and regulations having the force of law, to 
the end that the Congressional intent should be made ef- 
fective. Plainly, this duty carried with it power to deter- 
mine the qualifications under the law of each man who 
applied for enrollment in or transfer to the Reserve Force. 
One of the qualifications was length of service. To deter- 
mine length of service, however, involves more than a mere 
inspection of the calendar to find how much time has 
elapsed between two dates. | 
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The Act of August 22, 1912 (37 Stat. 328), and the Act 
of August 29, 1916, entitled a man under certain circum- 
stances to credit for time not actually served. The Act of 
May 22, 1917 (40 Stat. 84), authorized enlistment for the 
term of the war, and the Act of July 11, 1919 (41 Stat. 
131), authorized enlistments for terms of four years to be 
changed to “duration of the war” enlistments, and also 
provided for extension of both classes of enlistments for 
definite periods of from one to four years. Length of 
service may be further affected by absence from duty with 
or without leave, furlough without pay, absence from duty 
because of physical disability incurred in the line of duty 
or as the result of misconduct, confinement under arrest or 
sentence, either by naval or civil authority. There are many 
other circumstances which may arise, and numerous other 
statutes which, under varying states of fact, must be con- 
sidered in determining the length of service for which a 
man is entitled to credit. Length of service, therefore, is a 
mixed question of fact and law, and as presented to the 
Secretary in the vast number of cases which he was called 
upon to decide involved the exercise of his judgment upon 
numerous combinations of fact and circumstance, and the 
application to them of many provisions of law, some of 
which were by no means plain. If he did not have power 
to decide them and, so deciding, to reach an ultimate con- 
clusion, then no one had that power and the purpose of the 
Act had failed. 

The Act provided no method of reviewing his decision, 
but did provide that men transferred to the Fleet Reserve 
by the Secretary “shall be governed by the laws and regu- 
lations for the government of the Navy, and shall not be 
discharged from the Naval Force without their consent, ex- 
cept by sentence of a court-martial.” It also gave them 
the privilege of being placed on the retired list of the Navy 
after 30 years’ service. When transferred by the order of 
the Secretary the men lost their old status and acquired a 
new one, honorable in character and carrying with it dis- 
tinct duties, privileges and emoluments. 

I am of opinion, and so advise you, that when the Secre- 
tary has transferred a man to the Fleet Naval Reserve, his 
eligibility has been established in the only way provided 
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by law; the act of the Secretary, in the absence of circum- 
stances amounting to fraud, is final; and is conclusive upon 
everybody, including the Secretary himself. and his suc- 
cessors 1n office. In expressing this opinion I but follow the 
famihar and well-settled principle stated by Attorney Gen- 
eral Wickersham in his opinion to the Secretary of the 
Navy, February 14, 1910, 28 Op. 180, 186, as follows: 

“For I believe it to be a rule of universal application 
that when a statute empowers an officer or tribunal to ap- 
point a person having certain qualifications, or who is 
eligible in certain respects, this is also the power—unless 
it is lodged elsewhere—to determine that the appointee has 
the required qualifications and is thus eligible.” 

See also Marbury v. Madison, 1 Cranch 137; United 
States v. Arredondo, 6 Pet. 691; Bernards Township v. Mor- 
rison, 183 U. S. 5388; United States v. California & Oregon 
Land Company, 148 U. S. 31; Allen v. Blunt, Fed. Cas. No. 
216; Seymour v. Osborne, 11 Wall. 554; United States v. 
Wright, 11 Wall. 650; United States v. Doherty, 27 Fed. 
730; United States ex rel Edwards v. Root, 22 App. D.C. 
419. | 

This opinion, however, must be qualified to this extent: 
It is possible to conceive of a case where the decision of the 
Secretary was not merely erroneous but so plainly contrary 
to both law and fact that it could not be regarded as an 
exercise of judgment, but rather as an inadvertence. For 
instance, if the record upon which the Secretary acted 
showed the date of the enlistment to be 1901 when the 
actual date was' 1910, I am not prepared to say that the 
clerical error of transposing the cipher and the figure “ one ” 
could not be corrected and the case reconsidered in the light 
of the correction. 

To formulate the principle which should qualify the gen- 
eral rule of finality is almost impossible. The distinctions of 
the law are often based upon differences in degree. Of 
course, it would be difficult, not to say impossible, to justify 
or sustain an act of the Secretary plainly and obviously in 
violation of law in transferring to the Fleet Naval Reserve 
a man who, upon no rational theory, had to his credit the 
minimum length of service prescribed by the Acts of Con- 
gress. Whether in any particular case the general rule or 
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the exception should apply might depend upon a difference 
in degree. The law, however, does not seize upon mere tech- 
nicalities and unsubstantial trifles for the purpose of over- 
ruling the acts of executive officers performed in good faith 
in the administration of the vast and complicated operations 
of the Government of the United States, particularly to the 
prejudice of innocent persons who have acquired honorable 
status as a result of such acts. It does not comport with 
national honor to overrule administrative actions to the pre- 
judice of persons who have acquired rights in reliance there- 
on. See Maddux v. United States, 20 Ct. Cls. 193, 198. 

In the case of Allen v. Blunt, Fed. Cas. No. 216, Mr. Jus- 
tice Story, sitting at Circuit, rendered an opinion which has 
been frequently cited. The decision of the case depended 
upon the validity of a decision by the Commissioner of 
Patents, who had issued an amended patent in place of one 
which had been surrendered. It was urged that the patent 
involved was not good as an amended patent, for the speci- 
fications attached to the different patents were for different 
things and not for one and the same invention. In holding 
that the decision of the Commissioner was conclusive as to 
the law and the facts arising upon an application for a 
patent, Mr. Justice Story said: 

“T very much doubt whether his decision is or can be re- 
examinable in any other place, or in any other tribunal, at 
least, unless his decision is impeached on account of gross 
fraud or connivance between him and the patentee; or wn- 
less his excess of authority 1s manifest upon the very face cf 
the papers; as, for example, if the original patent were for 
a chemical combination, and the new amended patent were 
for a machine. In other cases, it seems to me, that the law, 
having entrusted him with authority to ascertain the facts 
and to grant the patent, his decision, bona fide made, is 
conclusive.” 

These words which I have italicized seem to point to 
the nature of the limitation of the exception. Each case, 
however, which might come within the limitation would 
have to be considered by itself, and for that reason I can 
only indicate in a general way the principle, reserving the 
question of the application of it to a specific case when suck 
a case 1s presented. 
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But in every case where there was a real question to be 
decided, about which there was room for difference of 
opinion, I am satisfied that the rule of finality would 
govern, and the decision of the Secretary, once made, is 
conclusive. 

Respectfully, 
HARLAN F. STONE. 

To the SECRETARY OF THE Navy. 


EIGHT HOUR LAW—PUBLIC WORKS OUTSIDE THE TERRI- 
TORIAL LIMITS OF THE UNITED STATES. 


The provisions of the Acts vf June 19, 1912 (37 Stat. 187), and 
August 1, 1892 (27 Stat. 340), restricting the hours of service to 
be performed by laborers und mechanics on the public works 
of the United States to eight hours each day, do not apply to 
work to be performed by alien laborers and mechanics upon. public 
works of the United States within the territorial limits of a for- 
eign country. 


DEPARTMENT OF JUSTICE, 
August 8, 1924. 

Str: I have the honor to acknowledge receipt of your 
letter of July 21, 1924, stating that, in the course of nego- 
tiating a contract for alterations of the buildings of the 
American Embassy at London, a question has arisen rela- 
tive to the application of the eight-hour provision con- 
tained in the Act of June 19, 1912, c. 174, 37 Stat. 187. 
It is stated the contractors for the improvements urge thut 
the incorporation of the eight-hour provision in the con- 
tract would be at variance with the hours of employment 
agreed upon between the masters and men in London, and 
that, under the circumstances, it would be impossible to 
perform the work contemplated. 

My opinion is requested as to whether or not the pro- 
visions of the Act of June 19, 1912, or any other Act 
purporting to limit and restrict to eight hours the daily 
service of laborers and mechanics employed by the Govern- 
ment of the United States or by a contractor or contractors 
upon public works of the United States, apply to contracts 
entered into by the Secretary of State for the alteration 
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and repair of public works where the work is done wholly 
outside the territorial limits of the United States and within 
the territorial limits of a foreign state. 

Section 1 of the Act of June 19, 1912, supra, provides in 
part as follows: 

“Every contract hereafter made to which the United 
States, any Territory, or the District of Columbia is a party, 
and every such contract made for or on behalf of the 
United States,°or any Territory, or said District, which 
may require or involve the employment of laborers or 
mechanics shall contain a provision that no laborer or 
mechanic doing any part of the work contemplated by the 
contract, in the employ of the contractor or any subcon- 
tractor contracting for any part of said work contemplated, 
shall be required or permitted to work more than eight 
hours in any one calendar day upon such work; and every 
such contract shall stipulate a penalty for each violation of 
such provision in such contract of five dollars for each 
laborer or mechanic for every calendar day in which he 
shall be required or permitted to labor more than eight 
hours upon said work; * * *,” 

Section 2 of said Act provides that “ Nothing in this 
Act shall be construed to repeal or modify the Act entitled 
‘An Act relating to the limitation of the hours of daily 
service of laborers and mechanics employed upon the pub- 
lic works of the United States and of the District of 
Columbia’ * * *,” : 

The Act referred to is the Act of August 1, 1892, c. 352, 
v7 Stat. 340, amended by the Act of March 3, 1913, c. 106, 
37 Stat. 726. Section 1 of the Act of August 1, 1892, as 
amended, supra, provides: 

“The service and employment of all laborers and me- 
chanics who are now, or may hereafter, be employed by the 
Government of the United States or the District of Co- 
lumbia, or by any contractor or subcontractor, upon a pub- 
lic work of the United States or of the District of Columbia, 
and of all persons who are now, or may hereafter be, em- 
ployed by the Government of the United States or the Dis- 
trict of Columbia, or any contractor or subcontractor, to 
perform services similar to those of laborers and mechanics 
in connection with dredging or rock excavation in any river 
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or harbor of the United States or of the District of Colum- 
bia, is hereby limited and restricted to eight hours in any 
one calendar day; * * *.” 

The term “ public works” is defined as “all fixed works 
contracted for public use, as railways, docks, canals, water- 
works, roads, etc.” (Cent. Dict.) lis v. Common Coun- 
cil of Grand Rapids, 123 Mich. 567; 82 N. W. 244, 245. 

The construction, alteration or repair of an embassy build- 
ing owned by the Government of the United States and lo- 
cated in a foreign country, is a work of “ permanent ex- 
istence and structural unity,” and, therefore, is a “ public 
work of the United States.” 29 Op. 395; Ellis v. United 
States, 206 U.S. 246, 258. 

The Congress may, by appropriate legislation, say what 
terms and conditions shall be embodied in the contracts to 
which the Federal Government may become a party, and it 
undoubtedly has the power to control the hours of service 
which may be performed by laborers and mechanics on the 
public works of the United States wherever situated. While 
it must be conceded that Congress has the power, through 
the medium of a contract, to limit the hours of service which 
may be rendered each day by laborers and mechanics em- 
ployed upon the public works of the United States, the ques- 
tion arises whether it has, by the Act of June 19, 1912, supra, 
or any other Act, intended to restrict the hours of service 
rendered by alien laborers and mechanics residing in a for- 
eign country and employed upon public works of the United 
States located in such foreign country. 

The language of the Acts of June 19, 1912, and August 
1, 1892, supra, is broad enough to include public works of 
the United States situated outside of the territorial limits 
of the United States, provided it was the intent of Congress 
to do so. But the statute contains no provision, express or 
implied, which would indicate that it was the intent of Con- 
gress to apply its terms to laborers and mechanics of foreign 
countries, employed temporarily upon the public works of 
the United States situated within the territorial limits of a 
foreign country. 

The purpose of the statute under consideration is for 
the improvement of labor conditions. Can there then be 
imputed to Congress the intent to better labor conditions in 
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a foreign country or benefit alien laborers and mechanics 
employed outside the territorial jurisdiction of the United 
States, even when the enforcement of the statutory provision 
would disturb the agreements entered into between con- 
tractors and laborers and mechanics in a foreign country ? 

In the absence of express provisions in the statute plainly 
indicating the intent of Congress to apply the restrictions 
of the Act to the employment of alien labor on public 
works of the United States being performed in a foreign 
country, I do not think such intent can be imputed. In 
arriving at this conclusion I am not unmindful of the 
decision of Attorney General Moddy, 25 Op. 441, 444, con- 
struing the Act of August 1, 1922, supra, wherein it was 
said: | 

“ But although Congress has no power to enact laws which 
shall operate beyond the jurisdiction of the United States, 
still it has the power to determine what shall be the length 
of a day’s work of any and all persons employed by the 
Government or by contractors upon any public works under- 
taken by the United States anywhere. Congress may, if 
it chooses, fix the hours of labor on the work of the United 
States wherever it is conducted and make the law binding 
on the officers of the United States and, through the agency 
of a contract, upon contractors with the United States. In 
other words, it may direct the action of its own officers 
and agents and dictate the terms of the contracts made with 
the Government. The law thus becomes operative every- 
where, not because it operates over territory beyond the 
jurisdiction of Congress, but because Congress has full 
jurisdiction over officers and agents of the United States 
and full authority to prescribe the terms of any contract 
which shall be entered into by the United States. Having, 
then, such authority, the sole question in this case is how 
far Congress has exercised it in this law.” 

While I think there is no difference in the application of 
the Act of August 1, 1892, and the Act of June 19, 1919, 
supra, yet it must be remembered that the question under 
consideration by Attorney General Moody was the applica- 
tion of the Act of 1892 to laborers and mechanics upon the 
public works of the United States within the Canal Zone. 
At the time the work in question was being performed, the 
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United States, by a treaty with the Republic of Panama, 
had acquired “all the rights, power and authority within 
the zone mentioned * * * which the United States 
would possess and exercise if it were the sovereign of the 
territory * * * to the entire exclusion of the exercise 
by the Republic of Panama of any such sovereign rights, 
power or authority.” (25 Op. 443.) 

While I concur in the opinion expressed by Attorney Gen- 
eral Moody, supra, that “Congress may, it it chooses, fix 
the hours of labor on the work of the United States 
wherever it is conducted” through the agency of contract. 
provisions, yet I am fully convinced that it has not expressed 
its intent, either in the Act of August 1, 1892, or in the 
Act of June 19, 1912, supra, to extend the eight hour pro- 
visions of such acts to alien laborers and mechanics employed 
upon the public works of the United States in a foreign 
country. 

It is indicated in your communication that the applica- 
tion of the eight hour provision to the work to be performed 
on the embassy buildings in London would disturb the recog- 
nized hours of service now in effect between contractors and 
workmen in England. Although the language of the statute 
is general and comprehensive, and the prohibition against - 
compelling or permitting laborers and mechanics to work 
more than eight hours each day is not expressly limited to 
the performance of services within the territorial limits of 
the United States, yet I can not conceive that it was the 
purpose of the Congress to restrict the hours of service of 
alien laborers and mechanics on work to be performed out- 
side the territorial limits of the United States and beyond 
its jurisdiction. 

While it is a well settled principle of construction that 
the meaning of the legislature is to be determined, if possible, 
from the language of the Act, yet it is equally well estab- 
lished that a statute should be construed with reference to 
the purpose to be accomplished and the mischief to he cor- 
rected. Hamilton v. Rathbone, 175 U.S. 414, 419; Smith v. 
Townsend, 148 U. S. 490, 494; United States v. Chase, 135 
U. S. 255, 261; Unzted States v. Sheldon, 2 Wheat. 119, 121. 

As stated in United States v. Kirby, 7 Wall. 482, 486: 
‘All Jaws should receive-a sensible construction. Genera] 
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terms should be so limited in their application as not to lead 
to injustice, oppression or an absurd consequence. It will 
always, therefore, be presumed that the legislature intended 
exceptions to its language which would avoid results of this 
character. The reason of the law in such cases should 
prevail over its letter.” 

In the Church of the Holy Trinity v. United States, 148 
U. S. 457, 459, Mr. Justice Brewer, speaking for the court, 
said: “ It is a familiar rule, that a thing may be within the 
letter of the statute and yet not within the statute, because 
not within its spirit, nor within the intention of its makers.” 
I think the Acts of 1892 and 1912, supra, are subject to the 
rules of construction laid down by the Supreme Court in 
the above cited cases. 

I have the honor to advise you, therefore, that in my opin- 
ion the provisions of the Acts of June 19, 1912, and August 
1, 1892, supra, restricting the hours of service to be per- 
formed by laborers and mechanics on the public works of 
the United States to eight hours each day, do not apply to 
work to be performed by alien laborers and mechanics upon 
public works of the United States within the territorial 
limits of a foreign country. 

Respectfully, 
HARLAN F. STONE 

To the SECRETARY OF STATE. 


AUTHORITY TO ISSUE DUPLICATES IN LIEU OF LOST OR 
STOLEN REGISTERED LIBERTY BONDS. 


Certain Liberty bonds were purchased by the First National Bank 
of Bagwell, Tex., from the registered owner thereof, who signed 
his name to the blank assignments on the back of said bonds but 
whose signature thereto was not attested in compliance with 
the regulations of the Treasury Department, and these bonds were 
thereafter lost by said bank. Under such circumstances, the 
Secretary of the Treasury is not authorized by sections 3704 and 
3705 of the Revised Statutes to issue duplicates in lieu of said 
lost bonds. 

Registered Government bonds assigned in blank are in effect payable 
to bearer and lack the protection of registration, and when lost or 
stolen from the possession of their rightful owner, duplicates there 
for may not be issued by the Secretary of the Treasury. 
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DEPARTMENT OF JUSTICE, 
August 14, 1924. 

Sir: I have the honor to acknowledge receipt of your 
letter of Jine 18, 1924, stating that the First National Bank 
of Bagwell, Bagwell, Tex., has made application under the 
provisions of Section 3704, Revised Statutes of the United 
States, for the issue of duplicates in leu of two United 
States registered bonds lost or stolen from the possession of 
the bank. 

It appears from the file transmitted with your letter 
that the bonds were of the Third and Fourth Series Liberty 
Loans inscribed in the name of “J. C. Henry” and “ John 
C. Henry,” respectively; that Mr. Henry sold the two 
registered bonds to the First National Bank of Bagwell 
and signed his name to the form of assignment printed on 
the back of each bond; that the assignments were in blank 
and Mr. Henry did not acknowledge his signature in the 
presence of an officer authorized by the regulations of the 
Treasury Department to attest assignments of Government 
bonds. It is also stated that the bonds have been lost or 
stolen, and the fact of the loss or theft has been satisfactorily 
established. 

My opinion is requested as to whether or not an assign- 
ment, the signature to which is genuine but which has not 
been completed by attestation at the time of loss or theft, 
but which may wrongfully be completed at a later date, is 
an assignment in blank or for exchange, thereby rendering 
relief under Section 3704, Revised Statutes, impossible. 

The law authorizing the Third and Fourth Liberty Loans 
is contained in Act of September 24, 1917, c. 56, Sec. 1, 40 
Stat. 288, as amended by Act of April 4, 1918, c. 44, 40 Stat. 
502, and by Act of July 9, 1918, c. 142, 40 Stat. 844. Section 
1 reads in part as follows: 

‘The bonds herein authorized shall be in such form or 
forms and denomination or denominations and subject to 
such terms and conditions of issue, conversion, redemption, 
maturities, payment, and rate or rates of interest, not exceed- 
ing four and one-quarter per centum per annum, and time 
or times of payment of interest, as the Secretary of the 
Treasury from time to time at or before the issue thereof 
may prescribe.” 
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In pursuance of the authority conferred upon him the 
Secretary of the Treasury has issued certain regulations 
prescribing the mode of assigning Liberty bonds and the 
effect of an assignment in blank. Paragraph 5, extract No. 
12, of paragraph 32, Treasury Circular No. 300, dated July 
81, 1923, provides: 

: Assignments of registered bonds may be ele to a 
specified person, or in blank, or may be made to the Secre- 
tary of the Treasury for transfer to a specified person, or to 
the Secretary of the Treasury for exchange for coupon 
bonds. Registered bonds assigned in blank, or bearing as- 
signments for exchange for coupon bonds which do not 
restrict delivery, are in effect payable to bearer and lack the 
protection of registration, since title thereto may pass by 
delivery without further assignment. The Treasury De- 
partment therefore can grant no relief on account of the 
loss or theft of bonds so assigned, and will not enter caveats 
against their transfer, exchange, or payment even though 
reported lost or stolen.” 

Paragraph 1, extract No. 22, of paragraph 86, Treasury 
Circular No. 300, dated July 31, 1923, provides in part as 
follows: 

“Registered bonds or notes assigned in blank, or bearing 
assignments for exchange for coupon bonds or notes with- 
out instructions restricting delivery, are in effect payable 
to bearer, since title thereto may pass by delivery without 
further assignment or indorsement. The Treasury Depart- 
ment can accordingly grant no relief on account of the loss 
or theft of bonds or notes so assigned, and will not enter 
caveats against their transfer, exchange, or payment, if re- 
ported lost or stolen. The Treasury Department assumes 
no responsibility with respect to bonds or notes so assigned, 
but if notified of their loss or theft will make appropriate 
notations on its records, and, in the event that the bonds 
or notes thereafter are received for transfer, exchange, or 
payment, may require the person presenting such bonds or 
notes to submit evidence showing whether or not he is a 
bona fide holder in due course. If it.appears that the person 
presenting the bonds or notes is not a bona fide holder in 
due course, the Department may withhold transfer, ex- 
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change, ain payment, and in any event it will notify the 
registered owner of the result of the inquiry.” 

The above-cited regulations appear to cover the case sub- 
mitted by the First National Bank of Bagwell, and pre- 
cludes the relief sought under the provisions of Section 3704, 
Revised Statutes. 

The bonds were received a. the bank from Mr. Henry, 
who signed his name to the blank assignments on the back 
of the bonds, but the bank failed to have the signature prop- 
erly attested as required by the Treasury Department regu- 
lations. Although the assignments were not in accordance 
with Treasury regulations and, therefore, insufficient to war- 
rant the Treasury Department in transferring the bonds on 
the books of the Department, yet the assignments in blank, 
coupled with delivery of the bonds, were sufficient to trans- 
fer ownership to the bank. ‘Treasury Circular No. 300, 
supra; in re Stockam, 193 Iowa 823, 186 N. W. 650. 

In the case above cited the Supreme Court of Iowa had 
under consideration the transfer of registered Government 
bonds by assignments before a notary public and not in 
compliance with the regulations of the Treasury Depart- 
ment. The court said: 

“Ts there not a clear distinction to be recognized between 
an assignment of a registered bond containing the provi- 
sions quoted above, for the purpose of effecting a transfer 
that will meet the requirements of the Secretary of the 
Treasury for the registration thereof, and an assignment 
intended only for the purpose of transferring title to an 
assignee? We are of the opinion that such distinction does 
exist, and that the assignments in question are sufficient to 
pass title to the assignees named. It may be that the as- 
signees, under other circumstances than those shown in this 
case, would have some difficulty with the Secretary of the 
Treasury in obtaining interest payments and a settlement of 
the bonds at maturity, but this does not concern appellants, 
nor affect the validity of the assignments. So far as we are 
advised, no similar question has arisen affecting bonds of 
the series in question, or involving similar requirements of 
the Secretary of the Treasury, but we are satisfied that the 
language of the quoted provision should not be so con- 
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strued as to impose an absolute prohibition upon the right 
of the owner to transfer title to the bond by assignment 
on the back thereof in the form provided, although not wit- 
nessed in the manner or by a person authorized by the Secre- 
tary of the Treasury.” 

The bonds assigned in blank by Henry and delivered 
to the First National Bank of Bagwell were in effect payable 
to bearer, as provided by Treasury regulations, and title 
thereto passed to the bank by delivery of the bonds as in 
the case of coupon bonds, and the bonds so assigned lost 
the protection of registration on the books of the Treasury 
Department. 

Assuming that the First National Bank of Bagwell is 
now the rightful owner of the bonds in question, and that 
the loss or theft of the bonds has been satisfactorily estab- 
lished, is the Secretary of the Treasury authorized to issue 
duplicate bonds in leu of those lost or stolen? 

Sections 3704 and 3705, Revised Statutes, prescribe the 
circumstances under which duplicates of lost registered 
bonds may issue. Said sections provide: 

“Sec. 3704. Whenever it is proved to the Secretary of 
the Treasury, by clear and satisfactory evidence, that any 
duly registered bond of the United States, bearing interest, 
issued for valuable consideration in pursuance of law, has 
been lost or destroyed, so that the same is not held by any 
person as his own property, the Secretary shall issue a du- 
plicate of such registered bond, of like amount, and bearing 
like interest and marked in the lke manner as the bond so 
proved to be lost or destroyed. 

“Sec. 3705. The owner of such missing bond shall first 
file in the Treasury a bond in a penal sum equal to the 
amount of such missing bond, and the interest which would 
accrue thereon, until the principal thereof becomes due and 
payable, with two good and sufficient sureties, residents of 
the United States, to be approved by the Secretary of the 
Treasury, with condition to indemnify and save harmless 
the United States from any claim because of the lost or 
destroyed bond.” 

Tt will be observed that the relief provided for by Sec- 
tion 8704, Revised Statutes, is limited by the phrase “so 
that the same is not held by any person as his own prop- 
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erty.” The registered bonds having been assigned in blank, 
thereby making them payable to bearer, the assignment may 
be completed by the present holder and the bonds disposed 
of to an innocent purchaser for value. Under such circum- 
stances duplicate bonds may not be issued by the Secretary 
of the Treasury under the provisions of Section 3704, Re- 
vised Statutes, even though satisfactory evidence of the loss 
or theft of the bonds is submitted by the rightful owner. 

It is clear from the restriction contained in Section 3704 
that it is the purpose of the statute to grant relief only 
where the registered bonds retain their character as regis- 
tered bonds and the protection of registration, and that 
when registered bonds have been so assigned as to make 
them payable to bearer and thereby lose the protection of 
registration, they may then be “held by any person as his 
own property,” and when lost or stolen from the possession 
of their rightful owner, duplicates therefor may not be 
issued by the Secretary of the Treasury. 

I have the honor to advise you, therefore, that, from the 
facts and circumstances stated by you, you are not author- 
ized by Sections 3/04 and 3705, Revised Statutes, to issue 
duplicates in lieu of the bonds purehased by the First 
National Bank of Bagwell from John C. Henry and there- 
after lost by said bank. 


Respectfully, 
HARLAN F. STONE. 


To the SECRETARY OF THE TREASURY. 


PACKERS AND STOCKYARDS ACT—HOG INSPECTION AND 
DOCKAGE SERVICE. 


The Chicago Livestock Exchange is engaged in furnishing hog in- 
spection and dockage service at the Chicago Union Stockyards, 
which service is a “stockyard service” as the same is defined in 
section 301 (b) of the Packers and Stockyards Act, 1921 (42 Stat. 
163), and hence said Exchange is a “market agency” as defined 
in section 301 (c) of said Act. 

As the Chicago Livestock Exchange is a market agency engaged in 
furnishing stockyard services, namely, hog inspection and dock- 
age service, section 304 of the Packers and Stockyards Act, 1921 
(42 Stat. 164), makes it the duty of said Exchange to furnish such 
service upon reasonable request and without discrimination to 
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others, including the Farmers’ Union Livestock Commission, wha 
may make reasonable request and application therefor. 

The Farmers’ Union Livestock Commission has made reasonable re- 
quest for the use and benefit of this stockyard service, and is en- 
titled to receive the same, and a denial thereof is unlawful and 
prohibited by section 307 of the Packers and Stockyards Act, 
1921. 

DEPARTMENT OF JUSTICE, 


August 14, 1924. 


Sir: I have your letter of February 8, 1924, requesting my 
opinion concerning certain questions hereinafter stated, aris- 
-ing under the Packers and Stockyards Act, 1921, with ref- 
erence to the inspection and dockage of hogs at the Chicago 
Union Stockyards. You ask whether the Farmers’ Union 
Livestock Commission, an incorporated cooperative associa- 
tion, which is engaged in the livestock commission business 
as a market agency at the Chicago Union Stockyards, and 
which is not a member of the Chicago Livestock Exchange, 
.s entitled to the services of the hog inspectors or dockers, 
who are engaged in the inspection or dockage of hogs, pur- 
suant to certain rules of the Chicago Livestock Exchange. 
Said Chicago Livestock. Exchange is an incorporated asso- 
ciation, the members of which are individuals who as such 
or aS members or employees of firms or corporations are 
engaged in the live stock commission business at the Chicago 
Union Stockyards. You also ask whether the Chicago 
Livestock Exchange with respect to such hog inspection 
and dockage is a market agency within the meaning of 
the Packers and Stockyards Act, 1921. The facts shown 
by your communication, relative to this question, are as 
follows: 

Hog dockage is the amount that 1s deducted from the 
actual weight of a particular hog or number of hogs or some 
or all of them as an allowance to the buyer on account of 
the condition of the hog or hogs in question. Stated in 
‘another way, it is a fixed amount in pounds that is de- 
ducted from the actual weight of any hog that is deter- 
‘mined by the hog inspectors to be a stag or a pregnant sow, 
commonly called a “ piggy sow.” The rules of the Chicago 
Livestock Exchange, bearing upon this question are as fol- 
lows: : | 
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Section 8 of Rule VI, provides that: 

“The Board of Directors shall provide for the inspection 
and dockage of hogs, and shall have power to provide such 
other facilities and regulation for the transaction of busi- 
ness as it may deem of benefit to the members and the mar- 
ket and shall also have power to alter, amend or supple- 
ment all such provisions at pleasure.” 

It appears that pursuant to the power so vested in the 
Board of Directors of the Chicago Livestock Exchange by 
said Section 8 of Rule VI, above quoted, said Board of Di- 
rectors has adopted and promulgated certain rules for the 
government of the inspection and dockage of hogs at the 
Chicago market. These rules are printed and certified to 
by the Secretary of said Exchange. 

The first rule provides that the Board of adie of the 
Exchange shall on the Tuesday succeeding each annual elec- 
tion of the Exchange or soon thereafter, appoint an execu- 
tive committee consisting of four members, two each from 
the selling and buying interests, who shall be known as the 
Hog Inspection Committee; that in the event that a ma- 
jority of such committee fails to agree upon any question 
w.thin its jurisdiction, the Board of Directors of said Ex- 
change shall :ppoint a fifth member to act with the com- 
mittee in the settlement of that particular question. 

The second rule provides that shall be the duty of the 
committee to organize by the election of one of its number 
as chairman and one of its number as secretary; that a record 
shall be kept of its proceedings and that the committee shall 
appoint the public inspectors, chief inspector, and referees as 
later provided for in such rules, shall fix their compensation, 
hours, and terms of service, remove them whenever it shall 
deem it expedient to do so, prescribe their duties, except in 
instances where their duties are by such rules expressly pre- 
scribed, through the chief inspector, assign them to duty, 
direct their labors generally, and prescribe an oath of office 
to which each inspector shall subscribe before entering upon 
his duties. 

Rule 3 provides that there shall be appointed a chief in- 
spector who shall be the chief executive officer of the Hog 
Inspection Committee, and there shall be appointed one in- 
spector for and stationed at each hog scale, who shall decide 
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in each instance how many, if any, piggy sows an-J stags 
there are in each lot of hogs weighed, and stamp the number 
thereof on the scale ticket over his own signature, and his 
decision shall be binding upon both the buyer and the seller 
thereof, unless such buyer or seller or both of them appeal 
to the chief inspector, who shall then inspect the lot of hogs 
in question and stamp his decision upon the scale ticket over 
his own signature, or, unless such buyer or seller or both of 
them choose to appeal from the decision of the inspector or 
the chief inspector to the referees later provided for in such 
rules. This rule gives to such buyer or seller or both the 
right to such appeal and authorizes the committee to appoint 
one supernumerary inspector for such length of time as may 
be necessary. This rule also fixes the salaries of the chief 
inspector and of each of the inspectors at certain amounts 
each month and provides that said inspectors shall be known 
as “ public inspectors.” 

Rule 4 provides for the appointment, by the Hog Inspec- 
tion Committee, of two referees to decide appeals from the 
inspectors or chief inspector, and when they agree their de- 
cision shall be final and from it there shall be no appeal. In , 
case they disagree, the referees shall select a third party and 
the decision of two of the three shall be final and from such 
decision there shall be no appeal. 

Rule 5 provides that the dockage or shrinkage allowed on 
hogs shall be 40 pounds for each piggy sow and 70 pounds 
for each and every stag. That the inspectors shall dock all 
sows that show beyond doubt that the same are pregnant 
and all stags that show plainly that they have been used as 
boars, but in no case shall hogs be subject to dockage be- 
cause the same are rough or coarse. 

Rule 6 provides that in order to defray the expenses of 
said system of “ public inspection,” all members of the Ex- 
change shall charge and collect from each and every per- 
son from whom they shall receive any hogs the sum of 25 
cents per carload for each and every carload and part of a 
varload of hogs that they may receive, and all money so 
collected 1s by such rule pledged to defray the expenses of 
such system, and shall be used for no other purpose what- 
ever. The money shall be paid over to the Secretary of the 
Stockyards Company upon his demand and he shall pay the 
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same over to the Treasurer of the Exchange and the Treas- 
urer shall pay out said money only upon orders signed by 
the President and Secretary of the Exchange, who shall 
execute such orders upon requisition therefor signed by the 
chairman of the Hog Inspection Committee. 

Rule 7 contains further provisions with reference to the 
disbursement of this money. 

Rule 8 provides that no member of the Exchange or firm 
or corporation represented therein shall either buy or sell 
hogs except in conformity with these rules. 

Your letter gives a historical review of the origin of 
this system of hog inspection and dockage and expresses 
the opinion that for many reasons such system is much 
more desirable than the old system of negotiation between 
the buyer and the seller, following the bid for and the 
weighing of the hogs, as to the question of the amount of 
such dockage, which system prevailed prior to 1884. 

You further state that these hog inspectors inspect 
the hogs sold by all commission men that are members 
of the Exchange and that in the event a trader or specu- 
lator in the Chicago Stockyards sells hogs through a mem- 
ber of the Exchange his hogs thus sold are inspected by 
these inspectors without any fee or charge therefor, upon 
the theory that the inspection fee had previously been 
collected on account of the particular lot of hogs in ques- 
tion, when the same was first sold in the yards to the 
trader or speculator. You further state that on July 19, 
1922, the Exchange issued an order requiring its members 
co charge 20 cents per truck-load on hogs brought in by 
truck or otherwise than by railroad, and that prior to this 
time no charge for inspection services had been made upon 
these so called “drive ins.” You state that the decision of 
the hog inspectors as to the amount of dockage that should 
be deducted from the weight of a particular lot of hogs 
is rarely disputed and that in practically all instances the 
decision of such inspectors on this question is regarded as 
final, and that as a result of such fact the sale and move- 
ment of hogs through the yards is expedited. 

You further state that the Farmers’ Union Livestock Com- 
mission 1s not a member of the Chicago Livestock Exchange, 
that it has been operating at the Chicago Union Stack- 
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yards since May, 1922, and has handled the matter of in- 
spection and dockage of hogs by negotiations with the buy- 
ers; that it has requested the services of the hog inspectors 
or dockers that inspect the hogs for the members of the 
Exchange and has offered to contribute toward the hog in- 
spection func in the same way as does each member of the 
Exchange engaged in handling hogs; that the Exchange has 
refused the request of the Farmers’ Union Livestock Com- 
mission for the services of the hog inspectors; that the 
Exchange does not object to the employment of dockers by 
the Farmers’ Union Livestock Commision, but refuses to 
allow the inspectors who inspect and dock hogs for its mem- 
bers to perform the same service for that cooperative concern. 
You state, and it also appears from the rules of the Chicago 
Livestock Exchange, which you submitted with your letter, 
that a cooperative sales agency, such as the Farmers’ Union 
Livestock Commission, cannot under the interpretation 
placed upon the rules of the Exchange by that body become 
a member thereof without surrendering its vital policy of 
operating on an actual cost basis and refunding to its mem- 
bers on a patronage basis, any sums preliminarily collected 
from them in excess of the costs of service. 

The provisions of the Packers and Stockyards Act, 1921 
(42 Stat. 159), pertinent to this question are as follows: 

“Sec. 2 (a) When used in this Act— 

“(1) The term ‘person’ includes individuals, partner- 
ships, corporations, and associations; 

“Sec. 301. When used in this Act— 

“(b) The term ‘stockyard services’ means services or 
facilities furnished at a stockyard in connection with the 
receiving, buying or selling on a commission basis or other- 
wise, marketing, feeding, watering, holding, delivery, ship- 
ment, weighing, or handling, in commerce, of livestock. 

“(c) The term ‘market agency’ means any person en- 
gaged in the business of (1) buying or selling in commerce 
livestock at a stockyard on a commission basis or (2) 
furnishing stockyard services. (42 Stat. 163.) 

“Sec. 304. It shall be the duty of every stockyard owner 
and market agency to furnish upon reasonable request, with- 
out discrimination, reasonable stockyard services at such 
stockyard. 
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“Sec. 307. It shall be the duty of every stockyard owner 
and market agency to establish, observe, and enforce just, 
reasonable, and non-discriminatory regulations and practices 
in respect to the furnishing of stockyard services, and every 
unjust, unreasonable, or discriminatory regulation or prac- 
tice 1s prohibited and declared to be unlawful.” 

From the facts above stated it will be noted that the 
rules of said Exchange provide that the Board of Directors 
thereof shall provide for such inspection and dockage of 
hogs and that in pursuance of such power, so granted to it, 
said Board of Directors has established a system of hog 
dockage and inspection and has established and promulgated 
rules and regulations for the establishment, maintenance 
and operation of such system. Said Exchange, through its 
Hog Inspection Committce, appointed by the Board of Di- 
rectors of the Exchange, has power to select, employ and 
discharge the persons operating such system. It also has 
the power in the same way to fix their compensation, their 
hours of service, prescribe their duties and direct generally 
their labors. ‘These persons, including the inspectors, chief 
inspector and the referees are all the agents and employees 
of the Exchange, and are employed and paid by such Ex- 
change. It would seem to make no difference as to the 
source from which the Exchange procures the money with 
which to make such payment, as the Exchange has the 
power and authority over the disbursement thereof. All of 
these things conclusively show that the inspection and dock- 
age service is furnished by said Chicago Livestock Exchange, 
and such service is actually performed by its agents and 
employees. This being true, the question then arises as to 
whether or not said Chicago Livestock Exchange, in furnish- 
ing this hog inspection and dockage, is amenable to the 
provisions of the Packers and Stockyards Act. Said Ex- 
change is a corporation and is therefore “a person,” as the 
same is defined in section 2 (a) of such Act. 

The hog inspection and dockage service is a service or 
facility furnished at a stockyard in connection with the re- 
ceiving, buying, or selling, on a commission basis or other- 
wise, marketing, feeding, watering, holding, delivery, ship- 
ment, weighing or handling in commerce of livestock, and 

89835°—26—vo}. 3418 a 


274 Packers and Stockyards Act—Hog Inspection. 


therefore is a “stockyard service” as the same is defined 
in Section 301 (b) of said Act. It has been suggested that 
Section 301 (b) would eliminate the Chicago Livestock Ex- 
change from the provisions of the Act, it being contended 
that this section must be construed to mean in order for a 
person furnishing stockyard services to be held a market 
agency within the provisions of said section of said Act, 
such stockyard services must be furnished by a person who 
is also engaged either in the receiving, buying or selling, 
feeding, watering, holding, delivery, shipment, weighing or 
handling in commerce of livestock. I believe such inter- 
pretation is unwarranted. I do not believe these provisions 
of Section 301 (b) are descriptive of the person furnishing 
such facilities but that they are descriptive of the nature 
of the facilities furnished. It necessarily follows from the 
opinion which I have thus expressed that the Chicago Live- 
stock Exchange is a “ market agency,” as defined in Section 
301 (c) of said Act, as the same is “a person” within the 
definition of said Act, “ engaged in the business of * * * 
furnishing stockyard services.” 

Section 304 of said Act requires each stockyard market 
agency to furnish, upon reasonable request, without dis- 
crimination, reasonable stockyard services, and Section 307 
of such Act provides that it shall be the duty of every mar- 
ket agency to establish, observe and enforce just, reasonable 
and non-discriminatory regulations and practices 1n respect 
to the furnishing of such stockyard services, and further pro- 
vides that every unjust, unreasonable or discriminatory regu- 
jation or practice is unlawful, and prohibits the same. As 
the Chicago Livestock Exchange is a market agency engaged 
in furnishing stockyard services, namely, hog inspection and 
dockage service, section 304 makes it the duty of said Ex- 
change to furnish such service upon reasonable request and 
without discrimination to others, including the Farmers’ 
Union Livestock Commission, who may make reasonable re- 
quest and application therefor. Section 307 would cause 
any practice or regulation which in effect denies to all op- 
erating at the stockyards the benefit of this hog inspection 
and dockage service, upon equal terms and conditions, to be 
unlawful, as the same would be unjust, unreasonable and 
discriminatory. From the facts above stated it is my opinior 
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that said Farmers’ Union Livestock Commission has made 
reasonable request for the use and benefit of this stockyard 
service, and is entitled to receive the same, and a denial there- 
of is unlawful and prohibited by said Act. 


Respectfully, HARLAN F. STONE. 
To the SECRETARY oF AGRICULTURE 


INCOME TAX—FIVE CIVILIZED TRIBES OF INDIANS. 


Income received by individual members of the Five Civilized Tribes 
of Indians from tax-exempt lands allotted in severalty by the 
United States is not subject to the Federal income tax laws. 


DEPARTMENT OF JUSTICE, 
March 15, 1924. 

Sir: I have the honor to acknowledge receipt of your 
communication, requesting my opinion whether income re- 
ceived by the individual members of the Five Civilized 
Tribes of Indians from tax-exempt lands allotted in sev- 
eralty by the United States is subject to taxes imposed by 
the Revenue Acts of 1916, 1917, 1918, and 1921. 

The tribes referred to are the Cherokees, Choctaws, 
Chickasaws, Creeks, and Seminoles. 

When the southern portion of the United States, east of 
the Mississippi, was settled, the above-mentioned tribes were 
occupying and claiming ownership of all that territory. 

By treaty and the use of a degree of force in instances, 
the tribes agreed to take up their abode farther west, out 
of the way of the white man, on the land that was afterward 
designated as Indian Territory. It was a part of the con- 
‘sideration for the removal that they should possess the said 
land unmolested forever as an independent people with their 
own forms of government and should not in all future time be 
embarrassed by having extended around them the lines of, or 
by having placed over them the jurisdiction of a Territory 
or State, or by being encroached upon by the extension in 
any way of the limits of an existing Territory or State.? 


1 Treaties and statutes bearing upon these transactions are: 

Cherokee, May 6, 1828, 7 Stat. 311: 

‘* Whereas, it being the anxious desire of the Government of the United 
States to secure to the Cherokee Nation of Indians, as well as those now 
living within the limits of the Territory of Arkansas, as those of their 
friends and brothers who reside in States east of the Mississippi, and who 


Nore.-—Thie opinion was temporarily withheld from publication and later 
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But the white population gradually encroached upon the 
Indian Territory. In 1894 it was estimated that about a 
quacter of a million white people had taken up their abode 
there. They strongly desired to substitute their own meth- 
ods of government for the unsatisfactory tribal administra- 
tion. However, the change, without the consent of the 
Indian, was not possible except by violation of treaties. 

Finally, by the Act of March 3, 1893 (27 Stat. 612, 645, 
secs. 15 and 16), the Commission of Five Civilized Tribes, 
commonly referred to as the Dawes Commission, was created 
to enter into negotiations with the Five Indian Nations for 
the purpase of extinguishing the national or tribal title to 
any lands in that Territory held by such tribes by allotment 
of the lands in severalty to the individual Indian or such 
other just and equitable method as might be agreed upon 
between the Indians and the United States. After three 


may wish to join their brothers of the West, a permanent home, and which 
shall, under the most solemn guarantee of the United States, be, and remain, 
theirs forever—a home that shall never, in all future time, be embarrassed 
by having extended around it the lines, or placed over it the jurisdiction of 
a Territory or State, nor be pressed upon by the extension, he any way, of 
any of the limits of any existing Territory or State; * * 

‘*ART. 1. The western boundary of Arkansas shall be, and the same is 
hereby defined, viz: A line shall be run, commencing on Red River, at the 
point where the eastern Choctaw line strikes said river, and run due north 
with said line to the River Arkansas, thence in a direct line to the south- 
west corner of Missouri.’’ 

Choctaw, Sept. 27, 1830, 7 Stat. 333: 

‘ArT. IV. The Government and people of the United States are hereby 
obliged to.secure to the said Choctaw Nation of Red People the jurisdic- 
tion and government of all the persons and property that may be within 
their limits west, so that no Territory or State shall ever have a right to 
pass laws for the government of the Choctaw Nation of Red People and 
their descendants; and that no part of the land granted them shall ever be 
embraced in any Territory or State; but the United States shall forever 
secure said Choctaw Nation from, and against, all laws except such as 
from time to time may be enacted in their own national councils, not incon- 
sistent with the Constitution, treaties, and laws of the United States; and 
except such as may, and which have been enacted by Congress, to the extent 
that Congress under the Constitution are required to exercise a legislation 
over Indian affairs. But the Choctaws, should this treaty be ratified, express 
a wish that Congress may grant to the Choctaws the right of punishing, by 
their own laws, any white man who shall come into their nation, and in- 
fringe any of their national regulations.” 

Patent to tribe on file in Interior Department. 

Cherokee (Echota), Dec. 29, 1835, 7 Stat. 478: 

‘“ Whereas the Cherokees are anxious to make some arrangements with 
the Government of the United States whereby the difficulties they have ex- 
perienced by a residence within the settled parts of the United States under 
the jurisdiction and laws of the State Governments may be terminated and 
adjusted ; and with a view to reuniting their people in one body and securing 
a@ perinanent home for themselves and their posterity in the country selected 
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years of negotiation, the commissioner was unable to effect 
an agreement. 

By Act of June 10, 1896 (29 Stat. 321, 339-340), the com- 
mission was directed to prepare rolls of the tribes as pre- 
liminary to allotment. Various statutory enactments were 
made, gradually asserting the authority of the United States 
over the Indian Territory. Congress announced: “It is 
hereby declared to be the duty of the United States to 2x- 
tablish a government in the Indian Territory which will 
rectify the many inequalities and discriminations now exist- 
ing in said Territory and afford needful protection to the 
lives and property of all citizens and residents thereof,” 
and by mandatory direction to the committee made clear its 
intention to proceed with the allotment, whether the Indians 
agreed or not. All of the tribes assented finally but the 
Cherokees. 


by their forefathers without the territorial limits of the State sovereignties, 
and where they can establish and enjoy a government of their choice and 
perpetuate such a state of society as may be most consonant with their 
views, habits and condition; and as may tend to their individual comfort 
and their advancement in civilization. * * *” 

“Art. 5. The Unitcd States hereby covcnant and agree that the lands ceded 
to the Cherokee Nation in the foregoing article shall, in no future time, with- 
out their consent, be included within the territorial limits or jurisdiction of any 
State or Territory. But they shall secure to the Cherokee Nation the right by 
their national councils to make and carry into effect all such laws as they may 
deem necessary for the government and protection of the persons and property 
within their own country belonging to their people or such persons as have 
connected themselves with them: Provided always that they shall not be incon- 
sistent with the Constitution of the Unitcd States and such Acts of Congress 
as have becn or may be passed regulating trade and intercourse with the In- 
dians; and, also, that they shall not be considered as extending to such citizens 
and army of the United States as may travel or reside in the Indian country 
by permission according to the laws and regulations established by the Govern- 
ment of the same.” 

Chickasaw, May 24, 1834, 7 Stat. 450: 

“ArT. II. The Chickasaws are about to abandon their homes, which they have 
long cherished and loved ; and though hitherto unsuccessful, they still hope to find 
a country, adequate to the wants and support of their people, somewhere west of 


the Mississippi and within the territorial limits of the United States. Shouid 
they do so, the Government of the United States hereby consent to protect and 


defend them against the inroads of any. other tribe of Indians, and from the 
whites; and agree to keep them without the limits of any State or Territory. 
The Chickasaws pledge themselves never.to make war upon any Indian people, 
or upon the whites, unless they are so authorized by the United States. But 
if war be made upon them, they will be permitted to defend themselves, until 
assistance be given. to them by the United States, as shall be the case.” 
_ Creek, May 24, 1832, 7 Stat. 366, 368: _ 
“Art, XIV. The Creek country west. of. the Mississippi shall be solemnly 
‘guaranteed to the Creek Indians, nor shall any State or Territory ever have a 
right to pass laws for the government of such Indians, but they shall be al- 
lowed to govern themselves, so far as may be compatible with the general juris 
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Under these conditions, Congress passed the Act of June 
28, 1898 (80 Stat. 495), known as the Curtis Act, which 
provided preliminary measures for allotment. The Govern- 
ment plan was so obnoxious to the Indians and so contra- 
dictory to the arrangement under which the tribes moved 
on to these lands long before and under which they had con- 
tinued their tribal relations that it was necessary for the 


diction which Congress may think proper to exercise over them. And the 
United States will also defend them from the unjust hostilities of other In- 
dians, and will also, as soon as the boundaries of the Creek country west of 
the Mississippi are ascertained, cause a patent or grant to be executed to the 
Creek tribe, agreeably to the third section of the Act of Congress of May 2 (28), 
1830, entitled ‘An Act to provide for an exchange of lands with the Indians 
residing in any of the States or Territories and for their removal west of the 
Mississippi.’ ”’ 

Seminole, May 9, 1832, 7 Stat. 368, 369: 

“ArT. 1. The Seminole Indians relinquished to the United States, all claim to 
the lands they at present occupy in the Territory of Florida, and agree to emi- 
grate to the country assigned to the Creeks west of the Mississippi River; it 
being understood that an additional extent of territory, proportioned to their 
numbers, will be added to the Creek country, and that the Seminoles will be 
received as a constituent part of the Creek Nation, and be readmitted to all 
the privileges as members of the same.” 

Creek and Seminole, Aug. 7, 1856, 11 Stat. 699, 700: 

‘‘Whereas the convention herétofore existing between the Creek and Seminole 
tribes of Indians west of the Mississippi River has given rise to unhappy and 
injurious dissensions and controversies among them, which render necessary a 
readjustment of their relations to each other and to the United States; and 

‘* Whereas the United States desire, by providing the Seminoles remaining in 
Florida with a comfortable home west of the Mississippi River, and, by making 
a liberal and generous provision for their welfare, to induce them to emigrata 
and become one people with their brethren already west, and also to afford to 
all the Seminoles the means of education and civilization, and the blessings of 
a regular civil government; and 

‘* Whereas the Creek Nation and individuals thereof have, by their deleva- 
tion, brought forward and persistently urged various claims against the United 
States, which it is desirable shall be finally adjusted and settled; and 

‘‘ Whereas it is necessary, for the simplification and better understanding of 
the relations between the United States and said Creek and Seminole tribes of 
Indians that all their subsisting treaty stipulations shall, as far as practicable, 
be embodied in one comprehensive instrument: Now, therefore, * * *,” 

“Arr. III. The United States do hereby solemnly guarantee to the Seminole 
Indians the tract of country ceded to them by the first article of this conven- 
tion; and to the Creek Indians, the lands included within the boundaries de- 
fined in the second article hereof; and likewise that the same shall respec- 
tively be secured to and held by said Indians by the same title and tenure by 
which they were guaranteed and secured to the Creek Nation by the fourteenth 
article of the treaty of March twenty-fourth, eighteen hundred and thirty-two; 
the third article of the treaty of February fourteenth, eighteen hundred and 
thirty-three, and by the letters patent issued to the said Creek Nation, on the 
eleventh day of August, eighteen hundred and fifty-two, and recorded in volume 
four of records of Indian deeds in the Office of Indian Affairs, pages 446 and 
447: Provided, however, That no part of the tract of country so ceded to the 
Seminole Indians shall ever be sold or otherwise disposed of without the con- 
sent of both tribes legally given.’’ 
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Government to make concessions to the allottees to obtain 
their consent to a relinquishment of the individual interest 
in the tribal property for a division in severalty. 


THE CHOCTAWS AND CHICKASAWS. 


As a result a number of treaties and Acts of Congress were 
made and enacted. 

The original Choctaw-Chickasaw allotment agreement, 
section 29 of the Act of June 28, 1898, ch. 517 (Curtis Act), 
30 Stat. 495-507, as modified by the Act of July 1, 1902 (82 
Stat. 641), provides that “all the lands allotted shall be 
nontaxable while the title remains in the original allottee, 
but not to exceed 21 years from the date of patent, and 
each allottee shall select from his allotment a homestead 
of 160 acres, for which he shall have a separate patent, and 
which shall be inalienable for 21 years from the date of the 
patent. * * *” 

THE CHEROKEES, 


The tribal lands of the Cherokees were allotted in sev- 
eralty pursuant to an agreement with them as set forth in ~ 
the Act of July 1, 1902 (32 Stat. 716), under which (See. 11), 
the members each received an allotment of land equal in 
value to 110 acres of the average allottable land of the tribe.? 

The lands of the Creek Tribe have been allotted in 
severalty pursuant to an agreement with these Indians as 
found in section 7 of the Acts of March 1, 1901 (31 Stat. 


2The Act provides: 

‘“‘Sec. 13. Each member of said tribe shall, at the time of the selection 
of his allotment, designate as a homestead out of said allotment land equal 
in value to forty acres of the average allottable lands of the Cherokee 
Nation, as nearly as may be, which shall be inalienable during the lifetime 
of the allottee, not exceeding twenty-one years from the date of the certifi- 
cate of allotment. Separate certificate shall issue for said homestead. 
During the time said homestead is held by the allottee the same shall be 
nontaxuble apd shall not be liable for any debt contracted by the owner 
thereof while so held by him. 

“Sec. 14. Lands allotted to citizens shall not in any manner whatever 
or at any time be encumbered, taken, or sold to secure or satisfy any debt 
or obligation, or be alienated by the allottee or his heirs, before the expira- 
tion of five years from the date of the ratification of this Act. 

“Sec. 15. All lands allotted to the members of said tribe, except such 
land as is set aside to each for a homestead as herein provided, shall be 
nlienable in five years after issuance of patent.” 
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861), and section 16 of the Act of June 30, 1902 (32 
Stat 500).* 

Under the first-mentioned Act, each member of the tribe 
received an allotment of 160 acres of land. 


SEMINOLES. 


An agreement was made by the Dawes Commission with 
the Seminoles on December 16, 1897, which was ratified 
by Act of July 1, 1898 (30 Stats. 567, 568, par. 5), provid- 
ing for the conveyance by deed to each allottee of his parcel 
of land containing a duplication. It was provided also that 
there should be designated by each allottee a 40-acre home- 
stead tract to be inalienable and nontaxable: 

“When the tribal government shall cease to exist the 
principal chief last elected by said tribe shall execute, 
under his hand and the seal of the nation, and deliver to 
each allottee a deed conveying to him all the right, title, and 
interest of the said nation and the members thereof in and 
to the lands so allotted to him, and the Secretary of the 
Interior shall approve such deed, and the same shall there- 
upon operate as relinquishment of the right, title, and in- 
terest of the United States in and to the land embraced 
in said conveyance, and as a guarantee by the United States 
of the title of said lands to the allottee; and the acceptance 


®Section 7 of the Act of March 1, 1901 (31 Stat. 863), provides: 

“Lands allotted to citizens hereunder shall not in any manner whatso- 
ever, or at any time, be encumbered, taken, or sold to secure or satisfy any 
debt or obligation contracted or incurred prior to the date of the deed to 
the allottee therefor, and such lands shall not be alienable by the allottee 
or his heirs at any time before the expiration of five years from the ratifi- 
cation of this agreement except with the upproval of the Secretary of the 
Interior. 

“Each citizen shall select from his allotment forty acres of land as a 
homestead, which shall be nontaxable and inalienable and free from any 
encumbrance whatever for twenty-one years, for which he shall have a 
separate deed, conditioned as above.” 

* By section 16 of the above-mentioned Act of June 30, 1902 (32 Stat. 500, 
503), known as the Supplemental Creek Agreement, it was provided: 

‘Lands allotted to citizens shall not in any manner whatever, or at any 
>time, be encumbered, taken, or sold to secure or satisfy any debt or obliga- 
tion, nor be alienated by the allottee or his heirs before the expiration of 
five years from the date of the approval of this supplemental agreement, 
except with the approval of the Secretary of the Interior. Each citizen 
shall select from his allotment forty acres of land, or a quarter of a quarter 
eection, as a homestead, which shall be and remain nontaxable, inalienable, 
and free froin any encumbrance whatever for twenty-one years from the date 
of the deed therefor, and a separate deed shall be issued to each allottee fer 
his homestead, in which this condition shall appear.”’’ 
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of such deed by the allottee shall be a relinquishment of his 
title to and interest in all other lands belonging to the tribe, 
except such as may have been excepted from allotment and 
held in common for other purposes. Each allottee shali 
designate one tract of 40 acres, which shall, by the terms of 
the deed, be made inalienable and nontaxable as a homestead 
perpetuity.” 

Congress, recognizing that the Indian was by nature im- 
provident and unable to withstand the superior commercial 
instincts of his white neighbors, found it advisable to stip- 
ulate in treaty and statute and in the conveyances to the 
allottees restrictions against alienation of the allotted lands. 
But the membership of the tribes did not consist wholly of 
full-blood Indians, as has been already suggested. Among 
them were whites, who had become members by intermar- 
riage or adoption, and the former slaves (freedmen) of 
negro blood. As a result of the mingling of the races, there 
were persons of numerous degrees of Indian blood. The 
reason for restriction diminished in accordance with the 
disappearance of the Indian blood. Besides, many allottees, 
already amply provided for, inherited other lands as the 
heirs of the allottees, thereby acquiring more land than there 
was reason for refusing them the right to alienate, and 
statutory enactments were made removing restrictions. 

Congress had a right to remove restrictions for the rea- 
son that same, whether provided by treaty or statute, did 
not constitute vested rights in the Indian but were provided 
for by the Indian as a result of that fostering guardianship 
of a paternal government of its recognized wards. Choate 
v. Trapp, 224 U.S. 665, 673. 

But because Congress had a right to and did remove 
restrictions against alienation as its judgment in connection 
with administering for the welfare of the Indian directed, 
it did not follow that the removal of restrictions removed 
the exemptions from taxation. 

By section 19 of the Act of April 26, 1906, and section 4 
of the Act of May 27, 1908, Congress stated in unmistakable 
language that all lands from which restrictions were re- 
moved should be subiect to taxation and all other civil 
burdens to which the lands of the other members of the 
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tribes were subject. But the language and intent of Con- 
gress were without force and effect upon vested rights con- 
tracted for a valid consideration. In the case of Choate v. 
Trapp, supra, the Supreme Court had this very question 
under consideration when it said: 

“The patent and the legislation of Congress must be con- 
strued together, and when so construed they show that 
Congress, in consideration of the Indians relinquishment 
of all claim to the common property, and for other satis- 
factory reasons, made a grant of land which should be non- 
taxable for a limited period. The patent issued in pursu- 
ance of those statutes gave the Indians as good a title to 
the exemption as it did to the land itself. Under the pro- 
visions of the Fifth Amendment there was no more power to 
deprive him of the exemption than of any other right in the 
property. No statute would have been valid which reduced 
his fee to a life estate, or attempted to take from him 
ten acres, or fifty acres, or the timber growing on the land.” 

Therefore the restricted lands of the Indians are non- 
taxable and the lands of those allottees which are still held 
by the original allottees (whether restrictions have been 
removed or not) under and by virtue of conveyance from 
the Federal Government containing stipulations of tax ex- 
emption continue to be nontaxable because of the vested 
contractual right to covenant. 

This being true, there remains for further determination 
the question whether the income from nontaxable land is 
in itself taxable. 

The Supreme Court in the case of Pollock v. Farmers 
Loan and Trust Company, 157 U.S. 429, 581, decided that 
a tax on the income from real estate was a direct tax upon 
‘he land, and among other things said: 

“'The real question is, is there any basis upon which to 
rest the contention that real estate belongs to one of the 
two great classes of taxes, and the rent or income which is 
the incident of its ownership belongs_to the other? We are 
unable to perceive any ground for the alleged distinction. 
An annual tax upon the annual value or annual user of 
real estate appears to us the same in substance as an annual 
tax on the real estate, which would be paid out of the rent or. 
income, This law taxes the income received from land and 
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the growth or produce of the land. Mr. Justice Paterson 
observed in Hylton’s case ‘ Land, independently of its prod- 
uce, is of no value, and cetrainly had no thought that direct 
taxes were confined to unproductive land.’” 

But it may be argued that the Pollock case was decided 
before the passage of the Sixteenth Amendment to the Con- 
stitution, authorizing the income-tax law. In Brushaber v. 
Union Pacific Railroad Company, 240 U. S. 1, which was 
the first case after the adoption of the Sixteenth Amendment 
involving the constitutionality of the Income Tax Act, the 
Supreme Court decided that the amendment did not confer 
upon Congress any new taxing power but served only to 
remove the limitation with reference to apportionment. It 
thereby removed the obstacle pointed out in the Pollock 
case, but did not change the law that where the source is not 
taxable neither is the income. ; 

The Supreme Court in considering the effect of the Six- 
teenth Amendment in Peck & Co. v. Lowe, 247 U.S. 165, said 
that “As pointed out in recent discussions, it does not extend 
the taxing power to new or excepted subjects, but merely 
removes all occasion which otherwise might exist, for an 
apportionment among the States of taxes laid on income 
whether it be derived from one source or another.” 

Later, in Gillespie v. State of Oklahoma, 257 U.S. 501, 
505, holding that the net income derived by a lessee from 
sales of his share of oil and gas received under leases of 
restricted Creek and Osage lands, which constitute him in 
effect an instrumentality used by the United States in ful- 
filling its duties to the Indians, can not be taxed by a State, 
the Supreme Court reiterated a principle announced in the 
Pollock case in the following language: 

“Tn cases where the principal is absolutely immune from 
interference an inquiry is allowed into the sources from 
which net income is derived and if a part of it comes from 
such a source the tax is pro tanto void; (Pollock v. Farmers’ 
Loan & Trust Co., 157 U. S. 429; 158 U.S. 601); a rule 
lately illustrated by E’'vans v. Gore, 253 U. S. 245; and ap- 
plied in a case somewhat like the present by the Supreme 
Court of Hawaii. (Oahu Ry. & Land Co. v. Pratt, 14 Hawaii, 
126.) Whether this property could be taxed in any other. 
form or not, it can not be reached as profits or income from 
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leases such as those before us. The same considerations that 
invalidate a tax upon the leases invalidate a tax upon the 
profit of the leases, and, stopping short of theoretical pos- 
siblities, a tax upon such profits is a direct hamper upon the 
effort of the United States to make the best terms that it 
can for its wards. Weston v. Charleston, 2 Pet. 449, 468.” 

In United States v. Rickert, 188 U. S. 432, involving the 
lerality of imposition of taxes affecting the Sisseton and 
Sioux Indians in South Dakota, the Supreme Court said: 

“These Indians are yet wards of the Nation, in a condition 
of pupilage or dependency, and have not been discharged 
from that condition. They occupy these lands with the 
consent and authority of the United States; and the holding 
of them by the United States under the act of 1887, and the 
agreement. of 1889, ratified by the act of 1891, is part of the 
national policy by which the Indians are to be maintained as 
well as prepared for assuming the habits of civilized life, 
and ultimately the privileges of citizenship. To tax these 
lands is to tax an instrumentality employed by the United 
States for the benefit and control of this dependent race, and 
to accomplish beneficient objects with reference to a race 
of which this court has said that ‘from their very weakness 
and helplessness, so largely due to the course of dealing of 
the Iederal Government with them and the treaties in which 
it has been promised, there arises the duty of protection, 
and with it the power. This has always been recognized 
by the Executive and by Congress, and by this court, when- 
ever the question has arisen.’ United States v. Kagama, 118 
U. S. 375, 384. So that if they may be taxed, then the obli- 
gations which the Government has assumed in reference to 
these Indians may be entirely defeated; for by the act of 
1887 the (government has agreed at a named time to convey 
the land to the allottee in fee, discharged of the trust, and 
‘free of all charge or incumbrances whatsoever.’ To say 
that these lands may be assessed and taxed by the county of 
Roberts under the authority of the State, is to say that they 
may be sold for the taxes, and thus become so burdened that 
the United States could not discharge its obligations to the 
Indians without itself paying the taxes imposed from year 
to year, and thereby keeping the lands free from incum- 
brances.” 
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The same theory was applied to the Sem‘nole Indians in 
United States v. Bean, 253 Fed. 1, 4, where it was said: 

-““ So it was the imposition of the restrictions upon aliena- 
tion by these acts of 1906 and 1908 upon the lands of the 
full-blood Indian heirs brought these lands under the uni- 
versal rule that every instrumentality lawfully employed by 
the United States to execute its constitutional laws and to 
exercise its lawful governmental authority is necessarily 
exempt from State taxation or interference. United States 
v. Rickert, 188 U.S. 482, 487, 438, 439.” 

A theory is developed in McCulloch v. Maryland, 4 Wheat. 
316, 431, and Weston v. Charleston, 2 Peters, 449, 467, 
and reiterated in Van Brocklin v. State of Tennessee, 
117 U.S. 151, 155, and Johnson v. Maryland, 254 U.S. 51; 
19 Op. 161, 166, 168, that “ The power to tax involves the 
power to destroy; the power to destroy may defeat and ren- 
der useless the power to create.” It has been held that a 
State has not the power to tax an instrumentality of the 
Federal Government. 

While these funds (incomes) are in the hands of the Fed- 
eral Government, kept in the United States Treasury and 
not paid out or pledged except under the consent of the 
Government, a State has no right to tax them. If a State 
can not tax them, the question arises, is it proper or legal 
for the Federal Government to tax them? Is it consistent 
for it to guard this income from the State taxing power and | 
surrender it to congressional authority? Would such pro- 
cedure be consistent with its policy toward the Indian as 
protector and conservator ¢ 

The fact that some of these wards are wealthy is beside 
the question. We can not decide in favor of their taxation 
without deciding that they are all taxable under certain 
conditions. It is not difficult to see how far-reaching the 
effect will be and the ultimate serious danger to the Indian's 
property rights. 

Therefore in those cases where a deed or patent issued 
to the allottee, containing a clause exempting the propertv 
from taxation under conditions specified, the exemption 
became a vested right which can not be taken away. During 
the period the land is exempt from taxation, the income 
is also immune. Therefore it is my conclusion that un ler 
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the provisions of the above-mentioned (Atoka) agreement, 
section 29 of the Act of June 28, 1898, all lands allotted to 
members of the Choctaw and Chickasaw Tribes, the income 
therefrom is nontaxable while the land is held by the origi- 
nal allottees for a period of 21 years from the date of the 
patent; that under the provisions of section 7 of the Origi- 
nal Creek Agreement, Act of March 1, 1901 (81 Stat. 861, 
863), and section 16 of the Supplemental Creek Agreement 
of June 30, 1902 (32 Stat. 500, 503), a 40-acre homestead of 
each of the allottees and the income therefrom is nontaxable 
for a period of 21 years from the date of the patent; that 
under the provisions of section 13 of the Cherokee agree- 
ment of July 1, 1902 (32 Stat. 716, 717), there is exempt 
to each allottee a homestead tract of 40 acres average land 
while held by him, but not to exceed 21 years from the 
date of the certificate; that under the provisions of Section 
1 of the Seminole agreement of December 16, 1897 (380 Stat. 
567), a 40-acre homestead tract and the income therefrom is 
exempt to each allottee in perpetuity. 

The exemptions just above enumerated are vested rights 
unaffected by the removal of the restrictions as to alienation. 
When the vested exemption rights do not exist, removal of 
restrictions subject the land and income to taxation in ac- 
cordance with the purpose and intent of section 19 of the 
Act of April 26, 1906 (84 Stat. 1387, 144), and section 4 of 
the Act of May 27, 1908 (35 Stat. 312, 313). 

The land in excess of the tracts specifically exempted 
from taxation as above set forth, generally spoken of as 
surplus land, from which restrictions had not been removed, 
held by full-blood and more than one-half-blood allottees 
(sec. 1, Act of May 27, 1908), and all heirs of such allottees 
(sec. 22, Act of April 26, 1906, and sec. 9 of the said Act 
of 1908) are exempt from taxation as restricted lands until 
the removal of the restrictions by lapse of time (April 26, 
1931), or by removal of the restrictions by the Secretary of 
the Interior (sec. 1, Act of May 27, 1908), declaring the 
Indian competent, or approving a conveyance of the land, 
or by an Act of Congress. 

ie aia HARRY M. DAUGHERTY. 
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INDEPENDENCE COMMISSION—LEGALITY OF PHILIPPINE 
APPROPRIATION ACT. 


A member of the Independence Commission of the Philippine Islands 
occupies an office of trust within the meaning of section 18 of the 
Organic Act of August 29, 1916, and members of the Philippine 
Legislature which created that Commission are ineligible for such 
office. 

Act No. 29338, approved December 15, 1920, providing a standing 
appropriation for the Independence Commission as created exceeded 
the power of the Philippine Legislature. 

In the absence of an appeal in the manner prescribed by statute, 
the action of the Auditor for the Philippine Islands in connection 
with accounts is final. 

The Attorney General expresses no opinion as to the general power 
of the Philippine Legislature to create an Independence Commis- 
sion and appropriate funds for its support, or as to the powers 
of the Governor General or the Auditor in that connection. 


DEPARTMENT OF JUSTICE, 
Apri 30, 1924. 

Srr: I have the honor to acknowledge receipt of your let- 
ter of March 15, 1924, requesting my opinion as to the legal- 
ity of the Appropriation Act, No. 2933, of the Philippine 
Legislature, approved December 15, 1920 (Public Laws of 
the Philippine Islands, p. 4, vol. 16). 

You state that the Auditor for the Philippines has held 
that the Act is illegal and unconstitutional and has declined 
to approve the payment of certain vouchers presented there- 
under or to set up the appropriation upon his books, and 
that the Governor General of the Islands is inclined to con- 
firm the action of the Auditor, but before taking final action 
desires my opinion upon the validity of the legislation. 

The Appropriation Act is entitled “An Act to provide for 
a standing appropriation of one million pesos per annum for 
the Independence Commission,” and is as follows: 

“A standing appropriation of one million pesos per annum 
is hereby made out of any funds in the Insular Treasury not 
otherwise appropriated to defray the expenses of the Inde- 
pendence Commission, including publicity and all other ex- 
penses in connection with the performance of its duties. 
This credit shall be considered as included in the annual ap- 
propriation for the Senate and House of Representatives, 


Notn.—This opinion was temporarily withheld from publication and later 
released. 
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at the rate of five hundred thousand pesos for each House, 
although the appropriation acts hereafter approved may not 
make any specific appropriation for said purpose: Provided, 
That no part of this sum shall be set up on the books of the 
Insular Auditor until it shall be necessary to make the pay- 
ment or payments authorized by this Act.” 

It is necessary in the determination of this question to 
consider the law as enacted by the Philippine Legislature 
with reference to the establishment and duties of the Inde- 
pendence Commission. 

Concurrent Resolution No. 20, November 7, 1918 (Public 
Laws of the Philippine Islands v. 14, pp. 345, 346), is as 
follows: 

“That there be, as there is hereby, created a joint commis- 
sion composed of the presiding officers of both Houses of the 
Legislature and of such other members as said presiding . 
officers may designate from time to time, for the purpose of 
studying all matters related to the negotiation and organi- 
zation of the independence of the Philippines. This Com- 
mission shall be briefly named the Commission of Inde- 
pendence and, upon appointment, may make recommenda- 
tions to the Legislature, on one single occasion or from time 
to time, as it may deem proper, in respect to all or only some 
of the points embraced in its mission, including the follow- 
ing: 

“(a) Ways and means of negotiating now for the grant- 
ing and recognition of the independence of the Philippines; 

“(b) External guarantees of the stability and permanence 
of said independence as well as of territorial integrity; and 

“(¢) Ways and means of organizing in a speedy, effectual 
and orderly manner a constitutional and democratic internal 
government.” 

November 15, 1918, the following Joint Resolution was 
adopted by the Philippine Legislature (Philippine Laws 
v. 14, p. 341): . : 

“1. That the action taken by the Commission of In- 
dependence created by the Philippine Legislature, in send- 
ing an extraordinary mission to the United States for the 
purpose of furnishing information to said Commission and 
assisting it in its labors, is hereby approved. It shall be 
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the special duty of the mission, during its sojourn in the 
United States, to endeavor by all means within its power 
to strengthen the bonds of good will and mutual confidence 
that now exist between the people of the United States and 
the Filipino people, and to procure the free development, 
upon ample and durable foundations, of the commercial 
relations between both countries. The Honorable Manuel 
L. Quezon, chairman of the Commission of Independence 
on the part of the Philippine Senate, shall preside over 
and direct the extraordinary mission above mentioned. 
Said mission shall be composed of such members of the 
Legislature, government officials and private citizens of the 
Philippine Islands, not exceeding the total number of 
twenty-five, as the presiding officers of both Houses shall 
jointly designate. ‘The Resident Commissioners of the 
Philippines in the United States shall be ex-officio mem- 
bers of the mission hereby authorized, which shall receive 
its instructions from the Philippine Legislature, through — 
the Commission of Independence, and, through the same 
channel, shall render report of the work accomplished. 

“2. Be it further resolved, that, to defray the expenses 
incident to the fulfillment of the duties of the mission 
referred to in the preceding paragraph, any funds ap- 
propriated for the Philippine Legislature or for either of 
the Houses thereof are hereby made available.” 

Joint Resolution No. 18, March 8, 1919 (Public Laws of 
the Philippine Islands, v. 14, pp. 348, 344, “ confirming and 
ratifying the creation of the Independence Commission, 
continuing said Commission in existence until its purposes 
shall have been attained, and for other purposes,” as ex- 
pressly confirming and ratifying the appointment of the 
‘Commission, provides, among other things: 

“The powers and duties of said Commission shall be the 
same as prescribed in said Concurrent Resolution which, 
for all purposes, is hereby made a part hereof; and here- 
after the Independence Commission shall exercise and per- 
form said powers and duties and, in addition thereto, such 
other functions as may be assigned to it by the President 
or the Congress of the United States or by the Philippine 
Legislature, and all other functions and powers that the 
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presiding officers of said Commission may deem necessarily 
incidental to the carrying out of the purposes of the Com- 
mission. 

‘That unless otherwise provided by the Philippine Legis- 
lature, the Commission shall continue to exist until the pur- 
poses for which it was created shall have been attained. 
The present presiding officers and members of the Commis- 
sion shall continue to hold office until their successors shall 
have been duly elected and qualified, as presiding officers 
and members, respectively, of said Commission.” 

This Joint Resolution further provides that the special 
mission to the United States, approved by Joint Resolution 
11, supra, shall— 

“Continue to report through the Independence Com- 
mission, and said Commission shall have full power and 
jurisdiction to act for the Philippine Legislature and rep- 
resent it in all respects during the recess of said Legis- 
lature. The steps taken by the Independence Commission 
or its presiding officers with respect to the purposes and 
work of said Mission are expressly approved, ratified, and 
confirmed, and said Commission is expressly vested with 
plenary power, jurisdiction, and authority to give the Mis- 
sion, in the name of the Philippine Legislature, such ad- 
ditional instructions as the Commission may deem proper. 

“In the performance of its duties, the Independence 
Commission may designate such officers and agents within 
the country or abroad, including special missions or dele- 
gations, as may be deemed necessary; and with the author- 
ization of the Governor General or of the respective De- 
partment head, any officer or employee of the Government 
may be required to render service to the Commission, and 
such per diems or additional compensation may be granted 
as the Commission may authorize, any provision of existing 
law to the contrary notwithstanding. 

“The Independence Commission shall meet at the call of 
its presiding officers, who may prescribe rules for the per- 
formance of the duties of the several committees or subcom- 
mittees. In case of the temporary absence or incapacity or 
of the resignation of any member, the President of the Sen- 
ate and the Speaker of the House of Representatives shall, 
if necessary, designate a substitute or successor, as the case 
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may be. It shall be understood, for all legal purposes, that 
wherever the existing law mentions the President of the 
Senate or the Speaker of the House of Representatives, it 
shall be deemed to refer to those at present holding said 
offices, until their successors shall have been duly elected and 
qualified.” : 

The Philippine Islands came under the sovereignty of the 
United States by a treaty with Spain, and, while they have 
not been incorporated into the United States as a part 
thereof, they are subject to its control as a dependency or 
possession, and they, therefore, constitute territory of the 
United States and having been so acquired they remain sub- 
ject to such control until such time as Congress may deter- 
mine in its discretion that the dependency has reached a 
condition where the islands should be admitted as a part of 
the United States or that this Government should terminate 
its occupation and surrender the jurisdiction of the United 
States. | 

The power of Congress over the islands is general and 
plenary and is incidental to the right to acquire the archi- 
pelago, and this power includes the right to make all needful 
rules and regulations respecting the islands and their gov- 
ernment. Congress has from time to time legislated upon 
this subject and has authorized the establishment of a form 
of government for the Philippine Islands. 

The Organic Act of August 29, 1916 (89 Stat. 545), en- 
titled “An Act to declare the purpose of the people of the 
United States as to the future political status of the people 
of the Philippine Islands, and to provide a more autonomous 
form of government for those islands,” declares, as follows, 
in the preamble: 

“ Whereas it was-never the intention of the people of the 
United States in the incipiency of the war with Spain to 
make it a war of conquest or for territorial aggrandizement; 
and, 

“ Whereas it is, as it has always been, the purpose of the 
people of the United States to withdraw their sovereignty 
over the Philippine Islands and to recognize their indepen- 
dence as soon as a stable government can be established 
‘herein; and, 
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‘* Whereas for the speedy accomplishment of such purpose 
it is desirable to place in the hands of the people of the 
Philippines as large a control of their domestic affairs as 
can be given them without, in the meantime, impairing the 
exercise of the rights of sovereignty by the people of the 
United States in order that, by the use and exercise of popu- 
lar franchise and governmental powers, they may be the 
better prepared to fully assume the responsibilities and en- 
joy all the privileges of complete independence.” 

The Act then provides for the election of a Philippine 
Legislature and grants to that body “general legislative 
power, except as otherwise herein provided.” | 

Extensive provision is made with relation to general sub- 
jects as to the powers of the Legislature, and section 18 of 
chapter 416 declares: 

“No Senator or Representative shall, during the time for 
which he may have been elected, be eligible to any office the 
election to which is vested in the Legislature, nor shall be 
appointed to any office of trust or profit which shall have 
been created or the emoluments of which shall have been in- 
creased during such term.” (39 Stat. 551.) 

The power of the Philippine Legislature to create the In- 
dependence Commission and to appropriate for its mainte- 
nance and support must, of course, be determined in the light - 
of the legislation of Congress in regard to the administration 
of the affairs of the islands. 

It is evident that an office in the sense in which that word 
is used in the Act of Congress of August 29, 1916, is a trust 
conferred by public authority and held by right of election 
or appointment. It is a public station or employment con- 
ferred by appointment of the Philippine Government, and 
the term embraces the ideas of tenure, duration, and public 
duties, and these ideas or elements cannot be separated and 
each construed abstractly. All taken together constitute 
the office. 

In the early case of United States v. Hartwell, 6 Wall. 
385, the defendant had been indicted for embezzlement under 
a statute which provided in part that all officers and other 
persons charged with the safe-keeping and disbursement of 
public moneys should keep certain records and under cer- 
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tain conditions should be guilty of embezzlement, should 
such moneys be misappropriated. 

The counts in the indictment which were predicated upon 
the Act in question alleged that the defendant being an 
officer of the United States, to wit, a clerk in the office of the 
Assistant Treasurer of the United States, at Boston, ap- 
pointed by the Assistant Treasurer with the approbation of 
the Secretary of the Treasury and as such charged with the 
safe-keeping of the public moneys of the United States, em- 
bezzled such moneys. He had been appointed under a 
statute authorizing the Assistant Treasurer to appoint a 
clerk at a fixed salary and his tenure of office as such clerk 
was not affected by the vacation of office by his superior and 
his duties were such as his superior should prescribe and 
were continuing and permanent. 

It was held by the Supreme Court that he was an officer 
within the meaning of the Act upon which the indictment 
was predicated, the language at page 393 being as follows: 

“He was a public officer. The General Appropriation 
Act of July 23d, 1866, authorized the assistant treasurer, at 
Boston, with the approbation of the Secretary of the Treas- 
ury, to appoint a specified number of clerks, who were to 
receive, respectively, the salaries thereby prescribed. The 
indictment avers the appointment of the defendant in the 
manner provided in the act: 

“An office is a public station, or employment, conferred 
by the appointment of government. The term embraces the 
ideas of tenure, duration, emolument, and duties. 

“The employment of the defendant was in the public 
service of the United States. He was appointed pursuant 
to law, and his compensation was fixed by law. Vacating 
the office of his superior would not have affected the tenure 
of his place. His duties were continuing and permanent, 
not occasional or temporary. ‘They were to be such as his 
superior in office should prescribe.” 

In the 7'wenty Per Cent Cases, 13 Wall. 568, it is declared 
at page 575— 

“ Offices may be and soothe are divided into two classes— 
civil and military. Civil offices are also usually divided 
into three classes—political, judicial, and ministerial. Polit- 
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ical offices are such as are not immediately connected with 
the administration of justice, or with the execution of the 
mandates of a superior, as the President or head of a de- 
partment. Judicial offices are those which relate to the ad- 
ministration of justice, and which must be exercised by the 
persons appointed for that purpose and not by deputies. 
Ministerial offices are those which give the officer no power 
to judge of the matter to be done, and which require him to 
obey some superior, many of which are merely employments 
requiring neither a commission nor a warrant of appoint- 
ment, as temporary clerks or messengers.” 

The Organic Act creating the legislative assembly of 
the territory of Alaska (87 Stat. 516) expressly declared 
that— 

“ No person holding a commission or appointment under 
the United States shall be a member of the legislature or 
shall hold any office under the government of said territory.” 

The same Act contained a further provision that no 
member of the Legislature shall hold or be appointed to 
any office created, or the salary or emoluments of which 
have been increased while he was a member. 

In the case of Callaham v. Marshall, 210 Fed. 230, the 
Circuit Court of Appeals had under consideration the ques- 
tion of whether a collector of poll taxes in the territory 
was an “ officer,” and has referred to the fact that the incum- 
bent of such a position was required to execute a bond to 
the territory “conditioned for the faithful discharge of 
the duties of his office,” and it declared at page 234— 

“That the position thus provided for is an office and the 
incumbent of such an office is an officer of the territory 
we regard as very plain. His duties are prescribed by the 
lawmaking power; they are public duties; he acts for the 
territory and therefore as its agent, for which he is by the 
statute allowed a certain prescribed percentage of the taxes 
thereby and thereunder collected as emoluments of the posi- 
tion. That the union of these things made of the position 
a public office and of the incumbent of it a public officer 
is clearly shown in 29 Cyc. pp. 1361-1863, where is collected 
a large number of authorities.” 
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The Independence Commission is in no sense a subordi- 
nate committee or agency of the Philippine Legislature 
charged with the duty of securing statistics and information 
to enable the parent body to function properly and in- 
telligently, for it is no part of the duty of the Legislature 
to enact laws with respect to Philippine independence, and 
it has no power in that respect, the determination of such 
questions being within the exclusive power and control of 
the Congress of the United States. 

The functions and powers confided to the Commission 
by the Concurrent and Joint Resolutions are various, deli- 
cate, and important and involve matters entirely indepen- 
dent and beyond the control of the Legislature, including 
negotiations with other countries, appointment of missions 
_ to various countries, and the instructions and control of the 
actions of such commissions. These duties and powers are 
in the highest degree authoritative, discretionary, and final 
in their character, and in a sense the honor and integrity 
of the people of the Philippine Islands are entrusted to the 
keeping of the Commission. 

In the case of Zamar v. United States, 241 U.S. 103, the 
court had under consideration the construction of section 
32 of the Penal Code of the United States, which makes it 
an offense to assume falsely to be an officer or employee 
of the United States or to assume to act as such with in- 
tent to defraud either the United States or any other 
person. 

In that connection it was was declared by the court that 
the only question involved was in what sense the word 
“officer” is used in the section, and that words may be 
used in a statute in a different sense from which they are 
used in the Constitution, and that the word was to be con- 
strued by the text of the provision of the statute for the 
purpose of giving full effect to the plain terms of the 
latter as made manifest by the text and context of the 
provision, and that even though a member of the House 
of Representatives may not be a constitutional officer of the 
United States, yet, when the relation of members of that 
body to the Government of the United States is borne in 
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mind and the nature and character of their duties and 
responsibilities are considered, such members are embraced 
by the comprehensive terms of the statute. 

Article 401 of the Penal Code of the Philippines declares: 

“For the purpose of applying the provisions of this and 
of the preceding titles of this book, any person who, by direct 
provision of law, by popular election, or appointment by 
competent authority, shall take part in the performance of 
duties in the public service shall be deemed a public officer.” 

Mechem, in his work on Public Office and Officers, edition 
of 1890, se.tion 16, declares: 

‘An office whose duties and functions require the exercise 
of discretion, judgment, experience and skill is an office of 
trust, and it is not necessary that the officer should have the 
handling of public money or property, or the care and over- 
sight of some pecuniary interest of the government.” 

In the instant case the functions of the Independence Com- 
mission are fixed by statute; they could be successfully per- 
formed only by men of experience and affairs, and persons 
assuming such duties and exercising such functions are, 
properly speaking and in the light of section 18 of the 
Organic Act, officers, and the position they occupy is an office 
of trust; and the appointment of members of the Legislature 
to such office is prohibited by the Section mentioned. 

The question of what is an office has also received the con- 
sideration of various state courts and brief reference is 
made to those cases as follows: | 

Rowland v. the Mayor et al., 83 N. Y. 372, was an action 
for a balance of salary alleged to be due the plaintiff for his 
services as an attendant upon the Supreme Court in the 
county of New York. He was appointed such attendant by 
the Board of Supervisors under the provisions of the Code 
of Procedure. which required the supervisors of the several 
counties to provide the courts appointed to be held therein 
with attendants suitable and sufficient for the transaction of 
their business. | 

Subsequently by the Act of 1870 the Board of Supervisors 
of New York County were prohibited from “increasing the 
salaries of those now in office, or their successors,” 
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It is declared by the court, pages 375, 377: 

“What is his position? If we accept the concise and 
limited definition given to it in the complaint, it is that of 
an attendant upon the Supreme Court; a court of record, of 
general jurisdiction, administering law and equity. He 
not only owes a duty to it, and is to perform such duties as 
are by it required to be performed, but, as we have already 
said, those duties are in aid of the proper business of the 
court, and, therefore, among others, to be present at its sit- 
tings, to execute its commands, secure due order in its pro- 
ceedings, and attend upon juries, and all are as necessary as 
the duties intrusted to its clerks or crier. The language of 
the act to which he owes his appointment is somewhat 
different from that of the act of 1870, but his duties are none 
the less official than those of the persons therein named, all 
of whom, it declares, shall act under the direction of the 
court or of the presiding justice. He owes, in like manner, 
a duty to it, and his employment is one in which the public 
are interested; its proper exercise requires capacity, dili- 
gence and attendance. Whether we look into the dictionary 
of our language, the terms of politics, or the diction of 
common life, we find that whoever has a public charge or 
employment, or even a particular employment affecting the 
public, is said to hold or be in office. However, therefore, 
the signification of the word used is ascertained, it will 
’ comprehend the position of the plaintiff as stated upon the 
record; for although his functions may be those of service, 
his employment is by the public, and the duties intrusted to 
him are official and a public charge. * * * But we are 
not to be too precise in seeking for words of definition; we 
may look also at the intent of the statute and so ascertain the 
meaning of the words used and who are aimed at as those 
now in office. What was its object, and what the evil to 
which the prohibitory words applied? Its object was to 
limit or cut down expenses; and the evil was an increasing 
rate or scale of compensation. Its fruit and profit, therefore, 
is in its sense and spirit; and so rendered, includes the plain- 
tiff’s case; for whether we consider the nature of the matter 
dealt with or its obvious purpose, it 1s reasonable to suppose 
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that the legislature had in mind, when selecting the language 
above quoted, all persons who, under any name, were the 
recipients of ‘salaries’ from the city treasury; and in this 
extended sense, the words of the act should be construed.” 

Again in Clark v. Stanly, 66 N. C. 59, which was an action 
in the nature of a quo warranto and involved the question 
of what constitutes a public office, it is stated, pages 63, 64: 

‘A public office is an agency for the State, and the person 
whose duty it is to perform this agency is a public officer. 
This, we consider to be the true definition of a public officer 
in its original broad sense. The essence of it is, the duty of 
performing an agency, that is, of doing some act or acts, or 
series of acts for the State.” 

“ Public officers are usually required to take an oath, and 
usually a salary or fees are annexed to the office, in which 
case it is an office ‘coupled with an interest.’ But the oath 
and the salary or fees, are mere incidents, and constitute no 
part of the office: Where no salary or fees are annexed to 
the office, it is a naked office—honorary—and is supposed to 
be accepted, merely for the public good. This definition 
also excludes the idea, that a public office must have continu- 
ance. It can make no difference, whether there be but one 
- act, or a series of acts to be done—whether the office expires 
as soon as the one act is done, or is to be held for years or 
during good behavior.” | 

I have considered the cases cited in the opinion of the 
Judge Advocate General of the Army, under date of Decem- 
ber 27, 1923, at page 6, but in my opinion they fail to sustain 
his contention that the members of the Independence Com- 
mission are not officers in the sense of the Organic Act, but 
on the contrary support the conclusion I have reached in 
this case. 

The conclusions of the court in these cases are based upon 
the construction placed upon the constitutions of the States 
and involve questions of law which are not present in the 
matter now under consideration. 

The case of Patton v. Board of Health, 127 Cal. 388, was 
an action by a health inspector against the board of health 
to compel the restoration of the plaintiff to his position as 
inspector and to approve certain demands made by him on 


The Secretary of War. 299 


the Treasury for salary. The relief prayed was refused by 
the court upon the sole ground that the duration of his 
employment was subject to the pleasure of the board of 
health. 

The final paragraph of the opinion of the court declares 
that “ our conclusion is that the intention of the legislature 
was to make the health inspectors officers within the mean- 
ing of the Constitution, and, having failed to declare the 
term of the office, they hold during the pleasure of the board 
of health.” 

I quote at some length from the opinion of the court as 
follows: | 

“We are only concerned in the present case, with the 
question, Is the health inspector an officer within the mean- 
ing of the provisions of the constitution above quoted? 

“Many of the cases and authors giving definitions of the 
word ‘ office’ and ‘officer’ as used in statutes and consti- 
tutions will be found cited in Chapter I of Mechem on Public 
Offices and Officers, Counsel in their briefs have called 
attention to some others. I do not think it possible from 
this mass of learning to declare a definition universally 
applicable, although nearly every conceivable case has arisen 
and has been passed upon. It seems to be agreed by all 
writers that certain things are requisite to make a given 
employment a public office and its incumbent a public officer. 
There are numerous criteria which, while not in themselves 
conclusive, are yet held to indicate more or less strongly the 
legislative intent to create or not to create a public office. 
One of the requisites is that the office itself must be created 
by the constitution of the state or it must be authorized by 
some statute. * * * But not all employments authorized 
by law are public offices in the sense of the constitution. The 
presidency of a private corporation may be spoken of as an 
office; an executor, guardian, a referee for the decision and 
trial of an action, are all officers who derive their existence 
frcm statutes, but they are not public officers in the constitu- 
tional sense; ‘their authority is restricted to specific mat- 
ters, and no general powers are conferred upon them author- 
izing them to act in respect of all cases, or in any case or 
matter other than specified and named in their appointment. 


300 Philippine Independence Commission. 


They owe no duty to the public, and could perform no 
service for the public. * * * “ Public office,” as used in 
the constitution, has respect to a permanent trust to be exer- 
cised in behalf of the government, or of all citizens who may 
need the intervention of a public functionary or officer, and 
in all matters within the range of the duties pertaining to 
the character of the trust. It means a right to exercise gen- 
erally, and in all proper cases, the functions of a public trust 
or employment, and to receive the fees and emoluments 
belonging to it, and to hold the place and perform the duty 
for the term and by the tenure prescribed by law.” (Italics 
mine. ) 

In McArthur v. Nelson, 81 Kentucky 67, the question 
passed upon was whether certain commissioners appointed 
to execute the provisions of an Act to authorize the con- 
struction of a court house had any tenure of office other than 
to hold at the pleasure of the judge appointing them. 

It is said at page 71: 

“Nor do we think it was necessary for the legislature to 
prescribe the term of office for the commissioners, although 
they are made a body corporate and politic, with power to 
sue and be sued, contract and be contracted with, under 
the style of the ‘commissioners for the court house district.’ 
They are not district officers within the meaning of section 
10 of article 6 of the constitution, but are the mere agents 
for the district, required by the act to discharge certain 
duties with reference to the building of the court house. and 
when those duties end their employment terminates.” 

In State v. George, 22 Oregon 142, the issue was whether 
certain bridge commissioners appointed by the county judges 
under the authority of an Act of the legislature to construct, 
purchase, hire, keep up, and maintain bridges, and to issue 
and dispose of bonds for that purpose, were public officers in 
the sense of the Constitution of the State, and it was de- 
clared by the court that “ while officers in the broad sense of 
that term” they were not such officers in the sense of the 
Constitution of the State but were “no more than agents of 
the city.” 

In order that the purpose and intent of Congress, as ex- 
pressed in the Organic Act of August 29, 1916, may be griven 
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effect, the words “ office of trust or profit,” as used in section 
18 of chapter 416, should be interpreted broadly and liber- 
ally and not given a narrow and restricted meaning. 

It is a well-established principle that in the construction - 
and interpretation of statutes effect must be given to the in- 
tention, purpose, and object of the legislature and the provi- 
sions of the statute shall not be so construed as to defeat 
such objects and purposes unless the language be such as to 
require such construction. 

The obvious purpose of Congress in placing restrictions 
upon the power of the Philipine Legislature to elect its own 
members to office and upon its power to appoint its members 
to any office created during their terms of office, was to pre- 
clude the possibility of the Legislature placing its own mem- 
bers in public positions other than their membership in the 
legislature, to which they were elected, involving the per- 
formance of public functions and the expenditure of public 
funds. 

The proper interpretation of the Act of Congress in ques- 
tion, therefore, does not require or admit of resort to nar- 
row and technical distinctions between the term “ office” 
used in a restricted sense and other positions generally in- 
volving the performance of public functions or the expendi- 
ture of public funds. | 

In either case the evil to be prevented is the same, and the 
purpose of the enactment is not to be thwarted by refine- 
ments of interpretation which would permit the legislature 
to appoint its own members to public positions such as are 
described and defined in the Acts of the Philippine Legisla- 
ture creating the Commission of Independence. 

It follows that the Appropriation Act No. 2933 of De- 
cember 15, 1920, was beyond the power of the Legislature, 
especially as section 3 of the Organic Act provides that “no 
money shall be paid out of the Treasury except in pursuance 
of an appropriation by law.” 

In addition to the foregoing, section 22 of the Organic 
Act provides that the executive functions of the Philippine 
Government must be directly under the Governor General 
or within one of the executive departments under his super- 
vision and control. 
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Section 24 declares, among other things, that the ad- 
ministrative jurisdiction of the Auditor for the islands over 
accounts shall be exclusive, and that his decisions shall be 
final unless appeal be taken therefrom in accordance with 
the provisions of the Act, and section 25 declares that such 
appeal must be taken in writing to the Governor Genera! 
within one year and must specifically set forth the particu- 
lar action complained of with the reason and authorities 
relied on for such decision, and that if the Governor Gen- 
eral shall confirm the action of the Auditor his decision shall 
be final, but that otherwise he must transmit his grounds of 
disapproval to the Secretary of War together with the ap- 
peal, and that the decision of the Secretary of War in such 
case shall be final. 

There is nothing in the record submitted by you to indi- 
cate that any appeal has been taken from the refusal of the 
Auditor to pay certain vouchers in this case, and if no such 
appeal has been taken in the manner prescribed by the 
statute his action is final and there is nothing to review 
either as to his powers or the action taken by him. 

In view of my opinion as above expressed, it 1s unneces- 
sary to consider the general power of the Philippine Legis- 
lature as to the creation of an Independence Commission 
and to appropriate money for its maintenance, nor is it 
necessary to consider the powers of the Governor General 
or the Auditor in the premises, and I express no opinion 
upon either of these subjects. 

Respectfully, 
HARLAN F. STONE. 


To the SECRETARY OF War. 


FIVE CIVILIZED TRIBES OF INDIANS—INCOME TAX RE- 
FUND—STATUTE OF LIMITATONS, 


Claims for the return of all funds which the Superintendent of the 
Five Civilized Tribes has paid for purposes of income taxation or 
which have been otherwise charged off the Indians’ accounts in 
liquidation of the Government’s claims for income taxes are not 
barred by lapse of time or by the expiration of the periods wit*in 
which the various internal-revenue laws require claims to be 
filed. 
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DEPARTMENT OF JUSTICE, 
August 14, 1924. 

Str: Reply is made to your letter of April 24, 1924, in 
which you call attention to Treasury Decision No. 3570 and 
ty the opinion of March 15, 1924, of the Attorney General 
adopted thereby, to the effect that income received by in- 
dividual members of the Five Civilized Tribes of Indians in 
Oklahoma from tax-empted lands allotted in severalty by 
the United States is not subject to the Federal income tax 
laws. You explain that many claims have been filed by the 
superintendent for the Five Civilized Tribes on behalf of 
Indian members thereof belonging to the restricted class 
for income tax refund and abatement. In a great number 
of cases the claims were not presented to the Internal Reve- 
nue Bureau until after five years from the time the taxes 
were paid or assessed, and in some cases the claims for in- 
.come tax refund and abatement have not yet been presented. 
You inquire whether the statute of limitations of five years 
within which claims should be filed as prescribed by the 
various Internal Revenue acts is applicable to these Indian 
cases. 

The opinion of the Attorney General dated March 15, 
1924, is partly applicable to this question. The Attorney 
General there considered at length the relationship between 
the Indian and the Federal Government and discussed the 
paternalistic attitude of the Federal Government toward 
its dependent wards and its control over their property and 
income. 

Pursuant to this Government’s policy of dealing with 
this class of Indians, the Secretary of the Interior approved 
on March 3, 1921, regulations governing the leasing of and 
other transactions pertaining to the lands of the members 
of the Five Civilized Tribes of Indians, designed to carry 
into effect the provisions of the Acts of Congress of April 
26, 1906 (34 Stat. 187), May 27, 1908 (35 Stat. 312), and 
February 14, 1920 (41 Stat. 408), providing terms and con- 
ditions for the payment of the funds to the Indians to whom 
they belong, having in mind the preservation thereof and 
the financial welfare of the Indian. This is in accord 
with the governmental policy of looking after the welfare 
of the Indian, 
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The case of Parker v. Richard, 250 U. S. 235, 236, was in- 
stituted to take issue with the Government in its assumption 
of authority over royalties payable by the terms of an oil 
and gas lease of land allotted to the Creek Indians. But 
the Supreme Court said: | 

“These royalties have been collected by the defendants 
pursuant to the terms of the lease and the regulations 
of the Secretary of the Interior and are being held by them 
in trust under a provision in the regulations which au- 
thorizes them to retain and care for such funds ‘ until such 
time or times as the payment thereof is considered best for 
the benefit of said lessor, or his or her heirs.’ ” 

The doctrine of fostering guardianship by a paternal 
government of its recognized wards and the disinclination 
to involve technical rules of law to the prejudice of Indian 
tribes or members thereof are recognized in Choctaw Na- 
tion v. United States, 119 U. S. 1; Choate v. Trapp, 224 
U.S. 665; United States v. Rickert, 188 U.S. 482. 

In the case of United States v. Rickert, supra, at page 
437, in speaking of the Sisseton and Sioux Indians in South 
Dakota, the Supreme Court, upon the question of taxation 
of their lands, remarked: 

“To tax these lands is to tax an instrumentality em- 
ployed by the United States for the benefit and control of 
this dependent race, and to accomplish beneficient objects 
with reference to a race of which this court has said that 
‘from their very weakness and helplessness, so largely due 
to the course of dealing of the Federal Government with 
them and the treaties in which it has been promised, there 
arises the duty of protection, and with it the power. This 
has always been recognized by the Executive and by Con- 
gress, and by this court, whenever the question has arisen.’ 
United States v. Kagama, 118 U. S. 375, 384.” 

Later in Gillespie v. Oklahoma, 257 U. S. 501, 505, this 
idea of “instrumentality of the Federal Government” as 
applied to Indian property was again suggested. 

It goes without saying that the superintendent of the 
said tribes is an instrument of the Government officially 
functioning to execute the Government’s policy toward the 
Indians under the superintendent’s supervision. We un- 
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derstand that these taxes were paid over to the Treasury 
for and in behalf of the said Indians through the instru- 
mentality of the superintendent. In fact, so far as the 
actual payment is concerned, it was in many cases a matter 
of bookkeeping and so perfunctory that the Indians ac- 
cepted it as a matter of course and as an unquestionable 
expenditure of their funds by their conservator and 
guardian acting for the paternalistic Federal (Govern- 
ment. The superintendent acted for them because of 
their recognized incompetency to act for themselves. The 
governmentally appointed agent—I refer to the super- 
intendent—having paid this money over, failed to dis- 
cover the irregularity of his action within the five-year 
period provided by the income-tax statutes as the limita- 
tion period for making claims for recovery. The Indian is 
not to blame for this, and, if the Government could take ad- 
vantage of the mistake of its own agent in this regard, it 
could go just one step farther and in the interests of its 
revenue instruct the superintendent to allow such claims 
to lapse. It is needless to remark that such a practice would 
be repugnant to our conception of a just and fair govern- 
ment’s policy toward this dependent people. Having appro- 
priated the funds of its wards under a misapprehension, 
it should have no hesitancy in returning them. Moreover, 
inasmuch as the income-tax statutes do not apply to the 
class of Indians under discussion, I see no reason why the 
limitation clauses therein contained relative to claims for 
refunds or abatements should be invoked against them. 

The taxes were paid by the superintendent of the Five 
Civilized Tribes under color of his governmentally created 
relationship with them. Acts not authorized by the terms 
and conditions of the superintendent’s trusteeship should 
not bind them, and the statute of limitations should not be 
successfully interposed against claims filed by him in behalf 
of the Indians as their governmental representative. 

In view of the foregoing, I am of opinion that claims for 
the return of all such funds which the superintendent of the 
Five Civilized Tribes has paid for purposes of income taxa- 
tion or which have been otherwise charyed off the Indians’ 
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accounts in liquidation of the Government’s claims for 1n- 
come taxes are not barred by lapse of time or by the expira- 
tion of the periods within which the various internal-reve- 
nue laws require claims to be filed. 
Respectfully, 
HARLAN F. STONE. 


To the SECRETARY OF THE INTERIOR. 


DECLARATION OF DIVIDENDS BY COOPERATIVE LIVESTOCK 
MARKET AGENCIES. 


Under the Packers and Stockyards Act, 1921, a cooperative associa- 
tion of producers operating a market agency is not permitted to 
pay a dividend out of its surplus earnings to a shipper of livestock 
who was not a member of the association at the time such live- 
stock was sold by it. 

The Act, supra, speaks as of the time when the market agency per- 
forms the service for its patrons and a refund can be made only 
to members upon the basis of their patronage as members. | 


DEPARTMENT OF JUSTICE, 
September 18, 1924. 

Sir: I have your letter of March 15, 1924, in which you 
ask my opinion as to whether under the Packers and Stock- 
yards Act, 1921, a cooperative association of producers oper- 
ating a marketing agency under your jurisdiction can law- 
fully pay a dividend out of the surplus earnings to a 
shipper patron who was not a member of the association at 
the time he shipped his livestock to such marketing agency 
and such livestock was sold by it, but who, prior to the 
distribution of the dividend became a member of such asso- 
ciation. If my answer to the above is in the affirmative, you 
ask the further question as to whether membership in the 
cooperative association must exist at or before the termina- 
tion of the period during which the surplus earnings ac- 
crued, or whether it is sufficient that the membership exist 
at the time of the payment of the patronage dividends, re- 
gardless of either the time of the sale of the livestock or 
the period within which the earnings accrued. 

The facts stated in your letter upon which you base this 
question are as follows: 

“A cooperative association receives a shipment of live- 
stock from a producer who, at the time of the shipment, is 
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not a member of the association. It sells such livestock for 
him. It deducts from the proceeds of sale the amount of 
money specified in the schedule of rates and charges pub- 
lished and filed by it in accordance with the Packers and 
Stockyards Act. Subsequently the producer for whom it 
suld the livestock applies for and is admitted to member- 
ship in the association. Thereafter it disburses its excess 
earnings on the livestock sold by it and pays to such pro- 
ducer what would be his share of such excess earnings on 
a patronage basis. The shipper was not a member of the 
cooperative association at the time of the sale by it of his 
livestock, but was a member thereof at the time the associa- 
tion paid to him the patronage dividend.” 

Section 301 of the Packers and Stockyards Act, 19921, 
provides that— 

“When used in this Act * * * (c) The term ‘market 
agency’ means any person engaged in the business of (1) 
buying or selling in commerce livestock at a stockyard on 
a commission basis or (2) furnishing stockyard serv- 
ices * * *” (42 Stat. 163.) 

Section 305 of such Act provides: 

“All rates or charges made for any stockyard services 
furnished at a stockyard by a stockyard owner or market 
agency shall be just, reasonable, and nondiscriminatory, and 
any unjust, unreasonable, or discriminatory rate or charge 
is prohibited and declared to be unlawful.” 

Section 306 of the Act requires that every market agency 
operating at a stockyard which is under the supervision of 
the Secretary of Agriculture “shall file with the Secretary, 
and print and keep open to public mspection at the stock- 
yard, schedules showing all rates and charges for the stock- 
yard services furnished by such person at such stockyard. 
* * *%” These schedules must also “state any rules or 
regulations which in any manner change, affect, or deter- 
mine any part or the aggregate of such rates or charges, or 
the value of the stockyard services furnished.” No change 
in such rates or charges can be made except upon ten days’ 
notice to the Secretary and to the public, which notice shall 
be filed and published as provided in the Act and shail 
state the proposed change. The Secretary, upon a com- 
plaint filed with him, or upon his own initiative without 
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complaint, may enter upon a hearing concerning the law- 
fulness of such rate or charge, and for a certain length oi 
time, as provided in said Act, pending the determination 
of a proper schedule, suspend the operation of such pro- 
posed schedule. Paragraph (f) of said Section 306 
provides: 

“After the expiration of the sixty days referred to in 
subdivision (a) no person shall carry on the business of a 
stockyard owner or market agency unless the rates and 
charges for the stockyard services furnished at the stock- 
yard have been filed and published in accordance with this 
section and the orders of the Secretary made thereunder; 
nor charge, demand, or collect a greater or less or different 
compensation for such services than the rates and charges 
specified in the schedules filed and in effect at the time; nor 
refund or remit in any manner any portion of the rates or 
charges so specified (but this shall not prohibit a coopera- 
tive association of producers from bona fide returning to 
its members, on a patronage basis, its excess earnings on 
their livestock, subject to such regulations as the Secretary 
may prescribe) ; nor extend to any person at such stockyard 
any stockyard services except such as are specified in such 
- schedules.” (42 Stat. 165.) 

Paragraph (g) of said section provides for a civil penalty 
for failure to comply with the provisions of this section or 
of any regulation or order of the Secretary made there- 
under. | 

Paragraph (h) of said section provides for criminal pro- 
ceedings and punishment for a willful failure to comply 
with the provisions of this section or of any order or regu- 
lation of the Secretary made thereunder. 

Section 307 of said Act provides: 

“Tt shall be the duty of every stockyard owner and market 
agency to establish, observe, and enforce just, reasonable, 
and nondiscriminatory regulations and practices in respect 
to the furnishing of stockyard services, and every unjust, 
unreasonable, or discriminatory regulation or practice is 
prohibited and declared to be unlawful.” 

Section 310 of said Act provides that, “Whenever after 
full hearing * * * the Secretary is of the opinion that 
any rate, charge, regulation, or practice of a stockyard 
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owner or market agency, for or in connection with the fur- 
nishinz of stockyard services, is or will be unjust, unreason- 
able, or discriminatory, the Secretary— 

“(a) May determine and prescribe what will be the just 
and reasonable rate or charge, or rates or charges, to be 
thereafter observed in such case, or the maximum or mini- 
mum, or maximum and minimum, to be charged, and what 
regulation or practice is or will be just, reasonable, and 
nondiscriminatory to be thereafter followed; and 

“(b) May make an order that such owner or operator 
(1) shall cease and desist from such violation to the ex- 
tent to which the Secretary finds that it does or will exist; 
(2) shall not thereafter publish, demand, or collect any rate 
or charge for the furnishing of stockyard services other 
than the rate or charge so prescribed, or in excess of the 
maximum or less than the minimum so prescribed, as the 
case may be; and (3) shall conform to and observe the 
regulation or practice so prescribed.” 

The Act also contains provisions for the enforcement of 
the provisions of the Act and the orders that the Secretary 
may issue thereunder. 

It is thus seen that one of the main purposes of the Act, 
and especially of the portions thereof above set out, was 
to assure that only fair, reasonable, and just rates or charges 
were made and collected for the services of the market 
agencies engaged in selling live stock at such stockyards and 
to prevent unjust, unreasonable, and discriminatory prac- 
tices and devices by such market agencies. That refunding 
or repaying of rates and charges is an unfair, unjust, and 
discriminatory practice or device has often been decided 
by the courts, and the Packers and Stockyards Act, 1921, 
recognizes this principle. Paragraph (f) of said Section 
306 of the Act above quoted expressly prohibits such prac- 
tice. Section 307 of said Act prohibits all unjust, unrea- 
sonable, or discriminatory practices in respect to the fur- 
nishing of stockyard services and declares the same to be 
unlawful. Congress, however, made an exception to this 
provision concerning the refund of rates or charges in order 
to permit cooperative associations of producers to continue 
to operate upon a purely cooperative basis. There are many 
limitations in this provision. It is limited to “ cooperative 
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associations of producers,” to the “bona fide return to its 
members,” to such returns being upon a “ patronage basis,” 
and to the return being only of “its excess earnings upon 
their live stock.” ‘The Act then provides that this may be 
done only “subject to such regulations as the Secretary may 
prescribe.” This provision concerning cooperative associa- 
tions is clearly an exception to and in derogation of the gen- 
eral and underlying purposes of the Act, and therefore 
should be strictly construed. This principle was enunciated 
by the Supreme Court of the United States in the case of 
United States v. Dickson, 15 Peters, 141, where at page 165 
the court said: 

“Passing from these considerations to another, which 
necessarily brings under review the second point of objec- 
tion to the charge of the court below; we are led to the 
general rule of law, which has always prevailed, and become 
consecrated almost as a maxim in the interpretation of 
statutes, that where the enacting clause is general in its 
language and objects, and a proviso is afterwards intro- 
duced, that proviso is construed strictly, and takes no case 
out of the enacting clause which does not fall fairly within 
its terms. In short, a proviso carves special exceptions 
only out of the enacting clause; and those who set up any 
such exception, must establish it as being within the words 
as well as within the reasons thereof.” 

The only exception to the operation of those portions of 
the Act prohibiting the refunding or rebating of fees and 
charges is created by the provision— 

* But this shall not prohibit a cooperative association of 
producers from bona fide returning to its members, on a 
patronage basis, its excess earnings upon their live stock.” 

The refund can only be made to “members, upon a 
patronage basis.” This, in my opinion, means patronage 
by members, and under this Act a refund can be made only 
to members upon the basis of their patronage as members. 
This provision does not include, but excludes, any refund 
to members except upon the basis of their patronage as 
members. 

It is also my opinion that this Act must be construed to 
speak as of the time when the market agency performs the 
service for its patrons, which is at the time that the sale 
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of the live stock takes place. The rates and charges then 
in force and effect for such services must be charged. If the 
market agency is a cooperative concern and sells live stock 
for one who is not then a member of such cooperative asso- 
elation, the right of the market agency to retain the entire 
rate or charge specified in the schedule then on file with 
the Secretary of Agriculture is a fixed right. But if the 
sale is by a cooperative market agency for a producer who 
is at the time of such sale a member of such association, and 
the transaction otherwise comes within the provisions of 
this Act, the market agency takes the rate or charge fixed 
in the prevailing schedule subject to the right then vested 
in such member of such association to receive a return of 
part of such rate or charge as provided in said Act. 

This construction will uphold the general purposes of the 
Act and give effect to the apparent legislative intent of 
such Act. At the same time it does not interfere with the 
operation of cooperative market agencies, which was the 
exception that Congress saw fit to “carve out” from the 
general prohibition of the Act. It rather encourages such 
cooperative market agencies by permitting an incentive to 
early membership therein. 

As the answer to your first question has been in the nega- 
tive, it becomes unnecessary for me to answer your second 
question. 


Respectfully, HARLAN F. STONE. 
To the SECRETARY OF AGRICULTURE. 


AUTHORITY OF COMPTROLLER GENERAL TO REVIEW 
LIQUIDATIONS OF ENTRIES OF IMPORTED MERCHANDISE. 


The Comptroller General has no statutory authority to require to be 
forwarded to him any other papers relating to entries of imported 
merchandise than those prescribed by the Secretary of the Treasury. 

The Comptroller General has no authority, express or implied, to 
review the collectors’ liquidations of entries of imported merchan- 
dise and drawback entries. 


DEPARTMENT OF JUSTICE, 
October 21, 1924. 
Sir: By your letter of January 15, 1924, you state that the 
Comptroller General claims the right to pass upon the cor- 
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rectness of the amount of duties collected on imported mer- 
chandise and of the amount of drawback allowed and paid 
on drawback entries. It is further stated that to enable him 
to take such action he has suspended the settlement of ac- 
counts of collectors of customs for the production of sup- 
porting papers and original documents showing the various 
stops in the transactions, and that large numbers of such 
accounts have accumulated. An expression of my opinion 
is requested in answer to the following questions: 

1. Whether the Comptroller General may require to be 
forwarded to him any other papers than as prescribed by 
the Secretary of the Treasury ? 

2. Whether the Comptroller General has any authority to 
review the collector’s liquidation of entries of imported mer- 
chandise and drawback entries ? 

The Budget and Accounting Act of 1921 (c. 18, 42 Stat. 
20), creating the office of Comptroller General outlines his 
authority. The Act provides: 

“Sec. 301. There is created an establishment of the Gov- 
ernment to be known as the General Accounting Office, which 
shall be independent of the executive departments and under 
the control and direction of the Comptroller General of the 
United States. * * *, | 

a a oe * * a ae 

“Src. 304. All powers and duties now conferred or i1m- 
posed by law upon the Comptroller of the Treasury or the 
six auditors of the Treasury Department, and the duties of 
the Division of Bookkeeping and Warrants of the Office of 
the Secretary of the Treasury relating to keeping the per- 
sonal ledger accounts of disbursing and collecting officers, 
shall, so far as not inconsistent with this Act, be vested in 
and imposed upon the General Accounting Office and be ex- 
ercised without direction from any other officer. * * *, 

“Sec. 305. Section 236 of the Revised Statutes is amended 
to read as follows: 

“*Sec. 236. All claims and demands whatever by the 
xovernment of the United States or against it, and all ac- 
counts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be 
settled and adjusted in the General Accounting Office.’ 

* * % * * % % 
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“Src. 309. The Comptroller General shall prescribe the 
forms, systems, and procedure for administration appropri- 
ation and fund accounting in the several departments and 
establishments, and for the administrative examination of 


fiscal officers’ accounts and claims against the United States. 
a %* ais x %* * * 


* Sec. 312. (a) The Comptroller General shall investigate, 
at the seat of government or elsewhere, all matters relating 
to the receipt, disbursement, and application of public funds, 
and shall make to the President when requested by him, and 
to Congress at the beginning of each regular session, a report 
in writing of the work of the General Accounting Office, 
containing recommendations concerning the legislation he 
may deem necessary to facilitate the prompt and accurate 
rendition and settlement of accounts and concerning such 
other matters relating to the receipt, disbursement, and ap- 
plication of public funds as he may think advisable. * * *. 

“Sec. 313. All departments and establishments shall furn- 
ish to the Comptroller General such information regarding 
the powers, duties, activities, organization, financial transac- 
tions, and methods of business of their respective offices as 
he may from time to time require of them; and the Comp- 
troller General, or any of his assistants or employees, when 
duly authorized by him, shall, for the purpose of securing 
such information, have access to and the right to examine 
any books, documents, papers, or records of any such depart- 
ment or establishment * * *.” 

The Comptroller General has such authority as is specific- 
ally given him by the Budget and Accounting Act of 1921 
and “all powers and duties now conferred or imposed by 
law upon the Comptroller of the Treasury or the six audi- 
tors of the Treasury Department.” 

Section 7 of the Act of July 31, 1894, c. 174, 28 Stat. 206, 
known as the “ Dockery Act,” provides that the auditor for 
the Treasury Department shall “receive and examine all 
accounts of salaries and incidental expenses of the office of 
the Secretary of the Treasury and all bureaus and offices 
under his direction, all accounts relating to the customs 
service, * * *, and certify the balances arising thereon 
to the Division of Bookkeeping and Warrants,” 
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Section 277, Revised Statutes, defining the duties of the 
several auditors, provides that “The First Auditor shall 
-receive and examine all accounts accruing in the Treasury 
Department, all accounts relating to the receipts from cus- 
toms, including accounts of collectors and other officers of 
the customs, * * * and, after examination of such ac- 
counts relating to the receipts from customs, including the 
accounts of collectors and other officers of the customs, he 
shall certify the balances and transmit the same, with the 
vouchers and certificates, to the Commissioner of Customs 
for his decision thereon, * * *.” 

Section 4 of the Dockery Act, supra, abolished the office 
of Commissioner of Customs and provided that the Comp- 
troller of the Treasury “shall perform the same duties and 
have the same powers and responsibilities as those now per- 
formed by * * * the Commissioner of Customs.” 

The statutes above cited do not provide that the auditor 
for the Treasury Department shall review the orders and 
regulations of the Secretary of the Treasury in relation to 
the collection of the customs revenues, nor the decisions of 
the collectors in liquidating entries of imported merchan- 
dise, or the allowance and payment of drawbacks on draw- 
back entries. 

Prior to the enactment of the Budget and Accounting Act 
of 1921, the Comptroller of the Treasury had the power to 
“»rescribe the forms of keeping and rendering all public 
accounts, except those relating to the postal revenues,” and 
it was his duty to “report to the Secretary of the Treasury 
official forms to be used in the different offices for collecting 
the public receipts from customs, and all the manner and 
form of keeping and stating the accounts of the persons em- 
ployed therein.” (Section 5 of the Dockery Act, July 31, 
1894, 28 Stat. 206; U. S. Revised Statutes, section 318, as 
amended by section 4 of the Dockery Act, supra.) 

Section 8 of the Dockery Act, supra, provides for an 
appeal from the decisions of the several auditors “upon the 
settlement of public accounts,” to the Comptroller of the 
Treasury “ whose decision upon such revision shall be final 
and conclusive upon the executive branch of the govern- 
ment * * *,” 
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Nowhere is there found any statute, prior to the enact- 
ment of the Budget and Accounting Act, authorizing the 
Comptroller of the Treasury to review the discretionary 
acts of the Secretary of the Treasury or the decisions of the 
collectors of customs in the classification of merchandise, 
the liquidation of entries of imported merchandise, or the 
allowance and payment of drawbacks on drawback entries. 
Nor does the Budget and Accounting Act confer this re- 
viewing power upon the Comptroller General. 

Section 309 of the Budget and Accounting Act authorizes 
the Comptroller General to “prescribe the forms, systems, 
and procedure for administrative appropriation and fund 
accounting in the several departments and establishments,” 
but does not confer any authority on the Comptroller Gen- 
eral to review the decisions of the collectors in liquidating 
entries of imported merchandise under the regulations 
promulgated by the Secretary of the Treasury, nor to 
promulgate regulations for the administration of the cus- 
toms laws. This power, by the Tariff Act, is reserved to 
the Secretary of the Treasury. 

There can be no doubt but that the Comptroller General 
may prescribe the forms to be used and the systems of ac- 
counting to be employed in accounting for the customs rev- 
enues collected in the several collection districts. It is 
the duty of his office to examine all accounts submitted to 
determine their accuracy, and where it is believed an errone- 
ous payment has been made, he may suspend credit in the 
account until the error has been corrected, or a satisfactory 
explanation has been made; but he has no authority, express 
or implied, to take and retain possession of the original 
entry papers and records which belong to the offices of the 
collectors of customs. 

Various statutes have imposed certain duties upon the 
Secretary of the Treasury and upon the collectors of cus- 
toms, which duties must be performed. It cannot be as- 
sumed that the powers conferred on the Comptroller Gen- 
eral by the Budget and Accounting Act to settle claims by 
or against the United States; to prescribe forms, systems, 
and procedure of accounting; to investigate receipts and 
disbursements of public funds and report thereon; to re- 
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quire from the several executive departments information 
regarding the powers, duties, activities, financial transac- 
tions and business methods of such departments, and the 
right to examine the books, documents, and records of such 
departments, for the purpose of securing this information, 
confers upon the Comptroller General the authority to take 
possession of the original records and documents relating 
to the liquidation of entries of imported merchandise and 
review the acts and decisions of the Secretary of the Treas- 
ury and the Collectors of Customs in the performance of 
their statutory duties. 

Upon the Secretary of the Treasury and the Collectors of 
Customs have been imposed certain statutory duties in con- 
nection with the administration of the Tariff Act and the 
collection of customs revenues. Sections 248, 249 and 251, 
_ Revised Statutes, provide in part as follows: 

“Sec. 248. The Secretary of the Treasury shall, from 
time to time, digest and prepare plans for the improvement 
and management of the revenue, and for the support of the 
public credit; shall superintend the collection of the reve- 
nue; shall, from time to time, prescribe the forms of 
keeping and rendering all public accounts and making 
returns; * * *, 

“Sec. 249. The Secretary of the Treasury shall direct 
the superintendence of the collection of the duties on im- 
ports, * * * as he shall judge best. 

“Sec. 251. The Secretary of the Treasury * * * shall 
prescribe forms of entries, oaths, bonds, and other papers, 
and rules and regulations, not inconsistent with law, to be 
used under and in the execution and enforcement of the 
various provisions of the internal-revenue laws, or in carry- 
ing out the provisions of law relating to raising revenue 
from imports, or to duties on imports, or to warehousing; 
he shall give such directions to collectors and prescribe such 
rules and forms to be observed by them as may be necessary 
for the proper execution of the law.” | 

The Tariff Act of 1922, enacted subsequent to the enact- 
ment of the Budget and Accounting Act, provides: 

“Sec. 502 (a). The Secretary of the Treasury shall es- 
tablish and promulgate such rules and regulations not incon- 
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sistent with the law, and may disseminate such infurmation 
as may be necessary to secure a just, impartial, and uniform 
appraisement of imported merchandise and the classification 
and assessment of duties thereon at the various ports of 
entry, * * *. (42 Stat. 967.) 

“Sec. 504. * * * the collector shall ascertain, fix, 
and liquidate the rate and amount of duties to be paid 
on such merchandise as provided by law and shall give 
notice of such liquidation in the form and manner pre- 
scribed by the Secretary of the Treasury, and collect any in- 
creased or additional duties due or refund any excess of 
duties deposited as determined on such liquidation.” 

Sections 514 and 515 provide a method of securing a re- 
view of the collectors’ decisions by appeal to the Board of 
General Appraisers. Said sections read in part as follows: 


“Sec. 514. All decisions of the collector, including the 
legality of all orders and findings entering into the same, 
as to the rate and amount of duties chargeable, and as to all 
exactions of whatever character (within the jurisdiction of 
the Secretary of the Treasury),.and his decisions excluding 
any merchandise from entry or delivery, under any prv- 
vision of the customs revenue laws, and his liquidation of 
any entry, or refusal to pay any claim for drawbacks, or 
his refusal to reliquidate any entry for a clerical error dis- 
covered * * * shall be final and conclusive upon all 
persons, unless the importer, consignee, or agent of the per- 
son paying such charge or exaction, or filing such claim 
for drawback, or seeking such entry or delivery, shall, 
* * * file a protest in writing with the collector setting 
forth distinctly and specifically, and in respect to each en- 
try, payment, claim, or decision, the reasons for the a 
tion thereto, * * *, (42 Stat. 969.) 

“Sec. 515. Upon the filing of such protest and payment 
of duties and other charges the collector shall within sixty 
days thereafter review his decision, and may modify the 
same in whole or in part and thereafter refund any duties, 
charge, or exaction found to have been collected in excess, 
or pay any drawback found due, * * *. If the collector 
shall, upon such review, affirm his original decision, or, 
upon the filing of a protest against his modification of any 
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decision, the collector shall forthwith transmit the entry 
and the accompanying papers, and all the exhibits connected 
therewith, to the Board of General Appraisers for due as- 
signment and determination, as provided by law. Such de- 
termination shall be final and conclusive upon all persons, 
and the papers transmitted shall be returned, with the deci- 
sion and judgment order thereon, to the collector, who shall 
take action accordingly, except in cases in which an appeal 
shall be filed in the United States Court of Customs Appeals 
within the time and in the manner provided by law.” 

If the demands of the Comptroller General for the trans- 
mission to him of the original entry papers are acceded 
to, the statutory direction contained in section 515 that, in 
the event of protest, “the collector shall forthwith trans- 
mit the entry and the accompanying papers, and all he exhib- 
its connected therewith, to the Board of General Apprais- 
ers,” can not be complied with. It is clear that Congress, 
in enacting sections 514 and 515 of the Tariff Act, intended 
that the entry papers, and the accompanying documents and 
exhibits, should be retained in the possession of the collector 
as a part of his office records, available in case an appeal 
from the liquidation of an entry of merchandise should be 
taken to the Board of General Appraisers and to the Court 
of Customs Appeals as provided by law. 

That it was intended the administration of the Tariff Act 
of 1922 should be under the jurisdiction of the Secretary of 
the Treasury, and under such rules and regulations, not in- 
consistent with law, as he might promulgate, is ‘clearly 
shown by various sections of said Act. Section 520 pro- 
vides that the Secretary of the Treasury is authorized to 
refund duties and correct errors in liquidation of entries, 
while section 623 provides that “in addition to the specific 
powers conferred by this Act, the Secretary of the Treasury 
is authorized to make such rules and regulation as may be 
necessary to carry out the provisions of this Act.” 

Collectors of Customs have other accounts in addition to 
accounting for the customs revenues collected by them, such 
as the payment of employees, cartage, and expenses con- 
nected with the destruction of certain classes of merchandise, 
etc. These are administrative accounts which are subject. to 
inspection and revision by the Comptroller General, the 


The Secretary of the Treasury. 319 


same as the administrative accounts of other public officers 
charged with the receipt and disbursement of public moneys. . 
In reference to such accounts the Tariff Act of 1922, by sec- 
tion 523 thereof, provides that Naval Officers of the Customs 
shall hereafter be known as Comptrollers of Customs; that 
it shall be the duty of such Comptrollers of Customs to 
“examine the collector’s accounts of receipts and disburse- 
ments of money and receipts and disposition of merchandise 
and certify the same to the Secretary of the Treasury for 
transmission to the General Accounting Office.” Said sec- 
tion further provides that Comptrollers of Customs shall 
“verify all assessment of duties and allowances of draw- 
backs made by collectors in connection with the liquidation 
thereof,” and that in case of “ disagreement between a Col- 
lector and a Comptroller of Customs, the latter shall report 
the facts to the Secretary of the Treasury for instructions.” 

Nowhere in the Tariff Act of 1922, or in the Budget and 
Accounting Act of 1921, has there been given to the Comp- 
troller General the power of reviewing the acts or decisions 
of the Collectors of Customs in the liquidation of entries of 
imported merchandise or the allowance and payment of 
drawbacks on drawback entries. Nor has there been con- 
ferred upon the Comptroller General the power to review 
or modify the regulations promulgated by the Secretary of 
the Treasury for the administration of the Customs Laws. 

It is my opinion, therefore, that the Comptroller General 
is not clothed with such reviewing power. 

Answering your specific questions I have the honor to ad- 
vice you that: | 

1. The Comptroller General has no statutory authority 
to require to be forwarded to him any other papers relating 
to entries of imported merchandise than those prescribed by 
the Secretary of the Treasury. 

2. The Comptroller General has no authority, express or 
implied, to review the collectors’ liquidations of entries of 
imported merchandise and drawback entries. 

Respectfully, 
HARLAN F. STONE. 


To the SECRETARY OF THE TREASURY. 
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GRANT OF REVOCABLE LICENSES UNDER GOVERNMENT- 
OWNED PATENTS. 


The Secretary of the Navy has the power to grant nontransferable, 
nonexclusive, revocable licenses to use Government-owned patents 
without special Congressional authority. 

The granting of such license is not a disposal of property and hence 
not within the prohibition of the Constitution against the disposal 
of property belonging to the United States. 

The granting of such a license is not an alienation of title, ownership, 
or control of Government property. 

A revocable, nonexclusive, and nontransferable license to make use of 
an invention is not a disposal of the patent monopoly, nor is it even 
a charge upon the property like a mortgage. | 

A license of the nature proposed, if in the public interest, may be 
given by the head of the appropriate Department. 

The power to grant revocable licenses for the use of Government 
property has been frequently exercised by the Government Depart- 
ments. 

A long-continued acquiescence by Congress in a certain course of 
action, such as the exercise of a power, is strongly persuasive of 
the existence of that power. 

The head of a Government Department does not have to show statu- 
tory authority for everything he does. Reasonable latitude in the 
exercise of discretion is implied. 

In section 161 of the Revised Statutes, Congress has given the head 
of a Department authority and control over the “ use” and preser- 
vation of property in his charge; such authority may be exercised 
in the grant of a license under patent which, instead of diminishing 
the estate, would constitute a beneficial use of it, and would further 
the intent of the Constitutional provision as to the promotion of 
science and useful arts through the grant of patents. 

The proposed license, modified in form as herein suggested, approved. 


DEPARTMENT OF JUSTICE, 
October 28, 1924. 


Srr: You have transmitted to me a form of agreement 
proposed to be executed by you, whereby a nonexclusive 
license for all purposes except for international communica- 
tion, would be granted to the licensee named therein to make, 
use, and sell apparatus embodying the inventions, and to 
practice the processes and methods, of certain patents and 
applications for patents relating to radio communication 
now owned by the United States. 

You point out that these patents were acquired because 
of the use of the inventions or certain of them by the 
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Government; refer to certain licenses which have heretofore 
been made; refer to the demand by various companies of 
the right to use the inventions and say: “ This Department’s 
experience in the matter of holding exclusive rights under 
patents has shown that it is very undesirable for the Gov- 
ernment to hold exclusive rights in inventions except those 
which for particular reasons should be maintained in secret 
status and, as the inventions involved in this group of 
patents do not partake of this nature, it is this Department’s 
opinion that the correct thing to do is to make them useful 
to the art, provided it can be done in a manner not objection- 
able and adequate consideration for licenses is received to 
make the agreements valid.” The consideration proposed is 
a grant by the licensee to the United States of a non-trans- 
ferable, nonexclusive license under United States Letters 
Patent which the licensee owns, or which it may own during 
the term of the agreement, to make or have made for the 
Government and to use for Governmental purposes, ap- 
paratus utilizing or embodying the inventions of said letters 
patent, but not for sale except as condemned material and 
the licensee to further grant a license to manufacture and 
sell to the Government, to those to whom the Government 
shall grant licenses similar to that submitted. Other pro- 
visions are an undertaking by the United States to use 
reasonable efforts to prevent infringements of the patent 
rights involved in this agreement; an undertaking by the 
licensee as to patent marking of apparatus; an agreement 
whereby neither party is barred from contesting validity 
of or title to any of the patents; and a statement protecting 
the Government from inference of certain warranties. The 
agreement is to continue till January 1, 1933, and licenses 
eranted to continue thereafter till the expiration of the 
last patent owned by either party to which each such license 
respectively applies. 

I am informed that the form of license submitted with 
your communication is to be considered as altered by adding, 
after “nonexclusive,” the words nontransferable and revo- 
cable, in describing the nature of the license. 

It is understood that the agreement submitted is a sample 
of a number which would be entered into with other li- 
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censees as to the patents mentioned and my “opinion is 
requested as to the legal sufficiency of the proposed form of 
license agreement and as to its adequacy for the entire Gov- 
ernment service, including all the Government Departments.” 

Any discussion of the legal sufficiency of the proposed 
form of license agreement must start with a consideration 
of the question whether there is lawful authority for the 
making of such an agreement by you. Has the Secretary of 
the Navy power to grant a nonexclusive, nontransferable, 
revocable license under a patent acquired by him for the 
Government ? 

The Constitution (Art. 4, Sec. 3, cl. 2) gives to Congress 
the power “to dispose of * * * property belonging to 
the United States,” and Mr. Justice Thompson, sitting in 
Circuit, in U. S. v. Nicoll, 27 Fed. Cas. 15879, pp. 149, 
150—an early case concerned with the disposition of per- 
sonal property—said : 

“No public property can, therefore, be disposed of with- 
out the authority of law, either by an express Act of Con- 
gress for that purpose, or by giving the authority to some 
Department of the Government, or subordinate agent.” See 
also Wisconsin R. Co. v. Price County, 133 U.S. 496, 504. 

In its usual connection as interpreted by the Courts “to 
dispose of ” means “ to alienate ” or “ to effectually transfer.” 
U.S. v. Hacker, 73 Fed. 293, 294. The term includes a lease 
which results in a diminishing of the interest, control or 
right of the owner in the property. U.S. v. Nicoll, supra; 
7.8. v. Gratiot, 39 U.S. 526, 527; Platt v. Union Pacific, 99 
U. S. 48, 49; Hal v. Sumner, 1382 U. S. 118. 

It follows, then, that property once acquired by the Gov- 
ernment may not be sold, or title otherwise disposed of, ex- 
cept under the authority of Congress, and in the manner 
provided by law, and this prohibition extends to any at- 
tempt to alienate a part of the property, or in general, in 
any manner to limit or restrict the full and exclusive owner- 
ship of the United States therein. The question here is not 
of the right or power of the United States, as the owner, to 
dispose of the property, but the authority which must be in- 
voked to dispose of or grant rights in connection with it. 
The United States has a right to dispose of realty acquired 
under the law as it has of personalty, including patent 
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rights; but it it has been fully established that Congress is 
the only authority to be invoked, where there is, in fact, an 
alienation or what amounts to a transfer or surrender of 
Government property, by which the title, control or posses- 
sion of the Government is lost, reduced, or abridged. This 
authority may be generally expressed, or may be specifically 
granted to permit the disposition in whole or in part of 
particular property rights. But until that power is given 
by Congress, expressly or impliedly, the Executive is with- 
out power to act. 

I have been unable to find in the law any direct, specific 
statutory grant of authority to one of the Executive Depart- 
ments to alienate any of the patent rights acquired by the 
United States or any of its Departments, or to in any way 
encumber the same or grant privileges in connection there- 
with. The provisions of the Trading-with-the-Enemy Act 
as affecting the particular patents therein referred to, may 
be dismissed as not relevant to the present inquiry. 

If the license expressed by the proposed agreement is such 
a “disposal ” of the property, it is plainly an unlawful exer- 
cise of authority. 

However, in construing a statute (or a clause of the Con- 

stitution) the intent and object which is clearly apparent 
should be kept in mind, and— 
“a construction which would go beyond the evil intended 
to be remedied and would produce apparently unforeseen 
and untoward results should, upon well-settled principles, be 
avoided.” (28 Op. 78, 83.) 

It is plain that the intent of the Constitutional provision 
was to prevent alienation of the title, ownership, or control 
of Government property, whether real or personal, without 
Congressional sanction. That is the evil which was in- 
tended to be avoided, and no construction beyond that in- 
tent should be imposed on the prohibition unless clearly im- 
plied, especially when it would lead to unreasonable and un- 
foreseen results. 

The distinction between a nonrevocable license and a title 
obtained by transfer, lease, or easement, has been frequently 
made—most usually in respect to rights in real property. 
While it is unsafe to apply in all cases the rules of real prop- 
erty to rights in personalty, it may be safely said that, 
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owing to the lesser dignity of the latter form of property in 
the eyes of the law, a license given thereto would be of no © 
greater standing than one pertaining to real property. A 
holder of a nonexclusive, revocable license under a patent 
has not as much interest in the property as has a tenant by 
sufferance in real estate—for the latter has at least a certain 
possession of the estate; and such a tenant is not ranked as 
an owner of any interest in the property, since he may be put 
out of possession at any moment. (Nichols on Eminent 
Domain, Vol. 1, p. 340.) 

In Chicago v. Pressed Steel Car Co., 243 Fed. 8838, 890, the 
Circuit Court of Appeals for the Seventh Circuit, says: 

‘““A license passes nothing, but only makes something law- 
ful which would have been unlawful without it. Even a 
patent assignment creates merely an immunity, and the right 
to exclude others. Hence a licensee under a patent does not 
enter into or use any property transferred, so that real 
estate and patent licenses are in this respect properly dis- 
tinguished.” 

In Henry v. Dick Co., 224 U.S. 1, 24, the Supreme Court 
said: 

“A license is not an assignment of any interest in the 
patent. It is a mere permission granted by the patentee. 
* * * As a license passes no interest in the monopoly, 
it has been described as a mere waiver of the right to sue 
by the patentee.” Citing Robinson on Patents, secs. 806, 
808. 

_ And the Court of Claims in Schillinger v. United States, 
24 C. Cls. 278, 298, says: 

“There may be a distinction between the taking of in- 
tangible property, such as a patent right, and the taking 
of tangible property in this—that by the * * * use of 
a patent right the owner loses nothing per se through the 
taking; whereas, if a tangible article be appropriated, the 
owner instantly becomes so much the poorer, * * *, 
The use of a patented process or article may directly deprive 
the owner of nothing of intrinsic value, * * *.” 

Property in a patent is not in the tangible machine itself, 
made in conformity with the patent. Both the patent and 
the machine are property, but are entirely distinct entities. 
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So a lease of or a license to use an actual Government-owned 
machine made under a patent would be a disposal of the 
machine which- would deprive the Government of its use; 
but a mere license to make use of the invention does not 
dispose of the machine nor of the patent monopoly, nor is 
it even a charge upon the property like a mortgage. The 
patentee still retains all the elements or characteristics of 
the property or monopoly. He can still assign, sell, exclude 
others from making, using, or selling, and can sue for in- 
fringement—and these are all the rights which a patent 
confers. (Webster v. Podlesak, 255 Fed. 907, 911.) 

A license does not accomplish an alienation, as does an 
assignment. “ The term ‘alienate’ has a technical legal mean- 
ing, and any transfer * * * short of the conveyance of 
the title is not an alienation of the estate.” (2 Cyc. p. 79, 
note 38, with cited cases.) It may be implied from acqui- 
escence or estoppel (Luten v. Bearce, 219 Fed. 237, 241) ; 
whereas an assignment or transfer of an interest in the 
patent must be in writing, must contain specific words of 
grant, and to be binding upon subsequent bona fide pur- 
chasers must be recorded. (R.S. sec. 4898.) 

Nor is it a lease. A lease as usually applied to lands or 
structures thereon implies in the lessee a possession of 
something tangible, and is a contract by which one divests 
himself and another takes possession of a thing for a definite 
term. As distinguished from a mere license, it contemplates 
the possession of the thing or property leased and to that 
extent results in the diminution of the property, right, estate, 
or control remaining in the lessor, while the mere license 
does not affect such right, estate, or control. (Words and 
Phrases—Lease and License; Z’homas v. West Jersey R. R. 
Co., 101 U.S. 71, 78.) 

Nor an “easement.” It merely gives a right to do an act 
.for a specific purpose, and is inherently revocable. An ease- 
ment is irrevocable. (Words and Phrases—License.) Also, 
easements are only rights imposed upon corporeal property, 
though they are themselves not corporeal. (Vol. 19, Corpus 
Juris, p. 864, sec. 2.) An easement implies an interest in 
the property, while a mere license does not. An easement 
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may pass by grant; a license may not. (Words and 
Phrases—License. ) 

The distinction has been frequently pointed out in opin- 
ions of my predecessors—see, for example, 16 Op. 152; 21 
Op. 473; 31 Op. 463, 466. And it has been uniformly held 
that revocable licenses, in the public interest, for the use of 
Government property, could be given by the head of the 
appropriate Department. (22 Op. 240, 245; 30 Op. 470, 
482; 32 Op. 511, 513; 33 Op. 325, 327.) Applied to patent 
property, 31 Op. 463, 466. The power has been frequently 
exercised by such Departments in accordance with these 
opinions. | 

When the law has been so construed by Government De- 
partments during a long period as to permit a certain course 
of action, and Congress has not seen fit to intervene, the in- 
terpretation so given is strongly persuasive of the existence 
of the power. There has been no prohibition by Congress 
so far as I am informed, of the granting of licenses of the 
nature proposed. In U.S. v. Macdaniel, 7 Peters 14, it is 
made clear that the head of a Government Department does 
not have to show statutory authority for everything he 
does. Reasonable latitude in the exercise of discretion is 
implied. ‘“ Usages have been established in every Depart- 
ment of the Government, which have become a kind of com- 
mon law, and regulate the rights and duties of those who 
act within their respective limits * * *. Usage can not 
alter the law, but it is evidence of the construction given to 
it.” See also 25 Op. 470, 472, and U. S. v. Tingey, 30 U.S. 
115, 127. 

Judge Sawyer, in Jn re Neagle, 39 Fed. 833, 851, in an 
opinion concurred in by Judge Sabin, said: 

“The statutes of Congress, in their express provisions, do 
not present all the law of the United States. Their inci- 
dents and implications are as much a part of the law as their . 
express provisions. When they prescribe duties, provide for 
the accomplishment of certain designated objects, or confer 
authority in general terms, they carry with them all the 
powers essential to effect the ends designed.” 

Under section 161 of the Revised Statutes, the Head of 
each Department regulates the custody, use, and preserva- 
tion of property pertaining to it. So that it may be said 
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that while the Constitution prohibits the alienation of the 
title, ownership or control of Government property without 
Congressional sanction, Congress has given the Head of a 
Department authority and control over the “use” and 
preservation of such property in his charge. Attorney Gen- 
eral Gregory (30 Op. 470, 482) said in discussing this sec- 
tion and section 217, that they could hardly be said to con- 
fer authority to permit the temporary use of the property 
by others, after stating that no express statutory aushOriy 
for such power can be adduced. And continued: 

“ But, as pointed out in 22 Op. 240, 246, the power to issue 
such revocable licenses, inasmuch as they vest no estate, in- 
terest, or franchise and confer no right whatever to the 
continuance of the permission thereby given, has been habit- 
ually exercised as an incident of the power of management 
and control, whenever, in the Secretary’s judgment, the per- 
mission will subserve the interests of the Government. In 
that opinion are collected numerous instances of the grant- 
ing of such revocable licenses for the use of portions of 
Government lands, and the opinion itself sustained the is- 
suance of a revocable license * * * to lay a single track 
on the Aqueduct reservation near Cabin John Bridge. 

“It is perhaps not too much to say, in view of this 
acquiescence in the practice, that Congress has in a sense 
recognized that the authority to permit a reservation to be 
crossed by a road or to be used for a ferry landing or a 
bridge might on occasion be extended by analogy to author- 
ize a similar temporary occupancy by a street railway track 
* * *, The inherent limitation upon it, namely, that the 
trespass authorized must subserve some purpose useful or 
beneficial to the Government itself, is one that goes to the 
mode of exercise rather than to the existence of the power. 
Whether * * * the determinable occupancy of the 
land * * * is or is not a benefit to the Government 
* * * is a question for the exercise of the judgment of 
the official vested with the power rather than a qiiestion of 
law to be determined in advance by the law officers of the 
Government * * *. It being clearly understood that 
such. permission creates no right, interest, or franchise in the 
license and that, however long continued, the occupancy is 
subject in theory and in fact to immediate termination at 
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any time at the will of the Government, I am of opinion 
that you have power to issue a revocable license.” 

The construction of the law as to the implied powers of 
the Head of a Department to grant revocable licenses for 
occupancy of land, arising from long continued use of such 
_ power, without intervention by Congress, is adverted to in 
many opinions by my predecessors, in addition to that just 
quoted from. (18 Op. 344, 348; 22 Op. 18, 27; 240, 245; 29 
Op. 205, 207. See also U. S. v. Midwest Oil Co., 236 U.S. 
459 and Ozawa v. U. S., 260 U. S. 178, 197. 

The licenses discussed above relate to permits to use tem- 
porarily real property of the Government and show an im- 
plied power arising by construction from long-continued ex- 
ercise of the power, without Congressional interference. It 
has been pointed out to me that a somewhat similar state of 
affairs exists in regard to the giving of similar rights of use 
of patented property. (See reports of Joint Hearings of 
the Committee on Patents of the Senate and House of 
Representatives, 66th Congress, 1st Sess. on S. 3223 and H. 
R. 9932, Nov. 5, 1919, and Hearings before the Committee 
on Patents, House of Representatives, 65th Cong., Third 
Sess. on H. R. 14944, Jan. 27, 1919, in which testimony was 
given as to numerous licenses which had been granted for 
the use of patented inventions owned by the Government.) 

The inherent characteristics of a patent and the purpose 
of its grant should not be overlooked in considering the use 
which may be made of it, the rights which may lawfully 
be granted under it, or the obligations its possession entails, 
especially where the ownership of the patent vests in the 
Government. 3 

The Constitutional provision that— 

“Congress shall have power * * * to promote the 
progress of science and useful arts, by securing for limited 
times to * * * inventors the exclusive right to their 
* * * discoveries” (Art. I, Sec. 8). 


indicates that it was the intent to encourage through inven- 
tion the progress of science and art. 

For this reason the right of the patent owner to exclude 
others from all encroachment on his limited domain was 
made absolute for a specific period, after the expiration of 
which an invention becomes public property. This provi- 
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sion operates not only for the benefit of the inventor, but 
of the public. | 

But where the patent owner is for any reason unable 
or unwilling to manufacture or exploit the invention him- 
self, the granting of a license for others to manufacture, use, 
or sell for a commensurate return, preserves to him the ad- 
vantages of his original grant while relieving him from his 
burdens and liabilities. And by so doing he retains all of 
the property in the invention and patent right itself, the 
rights granted not diminishing his own but rather making 
them the greater and more valuable through their wider 
distribution and the creation of a greater field for their use. 

As the Government does not itself manufacture for sale 
or disposition the devices covered by the patent which are 
for Government use alone; if 1t grants no license under the 
patents owned by it, the invention is practically buried and 
unavailable for the life of the patent, the public is deprived 
of the advantage of the invention, and so the object of the 
Constitutional provision is substantially nullified or evaded 
with no consequent advantage to the Government, but dis- 
tinct loss because of the greater cost of the restricted article 
both to the Government and eventually the public, because 
the wider the field and the greater the prdouction, the 
cheaper the article. In other words, the granting of a license 
tends to further the intent of the Constitutional provision 
while the burying of the patent, which is the effect of a 
failure to manufacture and sell or license others so to do— 
eviscerates it. 

Since the right to license is a valuable right constituting 
part of the property in the patent, it may even be argued 
that it is a duty of those having the charge of this property 
to make the most of that valuable right by exercising it, since 
by so doing the property itself and its value is not diminished 
but may even be said to grow by such exercise. 

In this connection section 161 R. S., referred to above, 
seems pertinent. 

The distinction must be kept in mind that exists between 
the grant of a mere revocable, nonexclusive license under a 
patent, which passes no possession of anything tangible, nor 
reduces the only right granted in a patent; that is to say, the 
right to exclude—and a lease of lands, mines, timber or 
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other tangible property which necessarily results in not only 
the use but the possession and diminishing of the property 
leased or licensed. 

Since the.property in a patent is not the actual exclusion 
of others but the possession of the right to exclude, the 
granting of a revocable, nonexclusive license which does not 
convey this right to exclude, is mere exercise of the right, 
and so far from diminishing the estate constitutes a bene- 
ficial use of it on the part of the owner, or whoever is 
charged with the responsibility for it. 

Aside from this, I can by no course of reasoning persuade 
myself that a power long exercised with approval with 
regard to the use of the real property of the Government, 
may not be exercised in the same way and to the same 
extent with regard to the Government’s patent property. 

I therefore am of the opinion that you have power to grant 
the license proposed, when modified in form as herein sug- 
gested. 


With regard to the form of the proposed license between 
the United States, as represented by the Secretary of the 
Navy, and C. D. Rusca Co., submitted to me for considera- 
tion, I suggest: 

That paragraph 1 should, as already indicated, be 
amended to express that the license is revocable, nontrans- 
ferable, and nonexclusive. 

That paragraph 2 be entirely eliminated in accordance 
with the views heretofore expressed. The licensee should 
not under the guise of seeking merely immunity for its own 
operations, be given any control over the operations of com- 
petitors, nor over the free exercise by the Government of all 
its rights of exclusion granted by the patents. 

That paragraph 4 be amended by adding the following 
clause: “ancluding, while not excluding others, those set 
forth in schedule ‘B’ hereto attached,’ after the word 
“agreement ” in lines 8 and 9 of that paragraph; by erasing 
that part reading: “but not for sale except that the Govern- 
ment may sell as condemned material as required by law 
apparatus or devices embodying the inventions of said let- 
ters patent,” which begins in line 11 after the words “ Let- 
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ters Patent”; by erasing the words: “and for that purpose 
only,” in line 18; by erasing the words: “it being expressly 
understood that the Government may sell as condemned 
material as required by law,” which begins in line 20 after 
the word “ own”; and by changing the final period of said 
paragraph 4 to a comma and adding the following clause: 
“and nothing herein is to be construed as prohibiting or re- 
stricting the Government from any lawful sale of such ap- 
paratus.” ; 

That paragraph 7 be amended by inserting in the first 
line, after the word “eontinue,” the following clause: “ sub- 
ject to action of Congress,” and by substituting a comma for 
the final period, and adding the following clause: “ unless 
specifically revoked, or unless the patents shall be hereafter 
assigned or otherwise disposed of by the United States, when 
such license shall automatically terminate.” 

There should also be eliminated from the Schedule an- 
nexed to the license all patents which have expired and all 
applications no longer pending, the list of patents being aug- 
mented by any of the latter which have materialized into 
patents. — ‘ 

When in the modified form herein suggested, I see no rea- 
son why such licenses may not be used in all cases when the 
conditions are analogous to those in the specific case sub- 
mitted. 

The proposed license contract is returned herewith. 

Respectfully, 
HARLAN F. STONE. 

To the Secretary of the Navy. 


PORTO RICAN BOND ISSUH. 


The proposed issue by the Government of Porto Rico of irrigation 
bonds to the amount of $600,000, being authorized by Act No. 59 
of the Legislature of Porto Rico of June 18, 1919, as amended by 
Act No. 61 of the Legislature of Porto Rico of July 21, 1923, and 
not being in excess of the maximum amount of bonded indebted- 
ness which the Government of Porto Rico is authorized to incur, 
the bonds when issued in the amount and form proposed will have 
been legally issued and will constitute valid and binding obhliga- 
tions of the people of Porto Rico. 
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DEPARTMENT OF JUSTICE, 
November 20, 1924. 

Sir: I have the honor to acknowledge receipt of your let- 
ter of October 17, 1924, advising me that your Department 
has been authorized to issue and sell for the account of the 
government of Porto Rico 414 per cent irrigation bonds to 
the face value of $600,000. 

The bonds are to be issued under sitouits contained in 
section 3 of an Act of Congress approved March 2, 1917 
(39 Stat. 951,953), as amended by Act of February 3, 1921 
(41 Stat. 1096), and in accordance with Act No. 59 of the 
Legislature of Porto Rico, approved June 18, 1919, as 
amended by Act No. 61 of the Legislature of Porto Rico, 
approved July 21, 1923. Certified copies of the Acts of the 
Legislature of Porto Rico above referred to and certain cor- 
respondence and certificates are included with the papers 
transmitted by you. 

Section 3 of the Act of March 2, 1917, as amended, supra, 
authorizes The People of Porto Rico to issue bonds and 
other obligations, when necessary to anticipate taxes and 
revenues and to protect the public credit, provided such pub- 
lic indebtedness shall not exceed 10 per centum of the ag- 
gregate tax valuation of the property of Porto Rico. The 
Act also provides that such bonds shall be exempt from 
taxation by the government of Porto Rico, the United 
States and the several States, or any political or municipal 
subdivision thereof. 

There is inclosed with the papers transmitted by you a 
certificate of the Treasurer of Porto Rico stating that on 
June 30, 1924, the aggregate assessed valuation of the real 
and personal property of Porto Rico was $312,384,305 and 
that the total outstanding bonded indebtedness of the gOV- 
ernment of Porto Rico is $16,973,000. The issuance of the 
proposed bonds will not, therefore, exceed the maximum 
amount of bonded ‘ndebtedacs hich the government of 
Porto Rico is authorized to incur. 

Section 1 of Act No. 59 of the Legislature of Porta Rico. 
as amended, supra, provides that for the purpose of provid- 
ing tunds sufficient for the construction of a system of irri- 
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gation in Perto Rico, etc., “the Treasurer of Porto Rico is 
_ hereby authorized, empowered and directed to issue bonds 
of The People of Porto Rico for an amount not exceeding 
three million, three hundred and _ twenty- -five thousand 
($3,825,000.00) dollars.” 

Bestion 3 of said Act provides that “said bonds shall be 
sold on such terms as are most favorable to The People of 
Porto Rico and at such times and in such amounts as the 
Treasurer of Porto Rico may, with the approval of the Gov- 
ernor, determine.” 

Section 4 of said Act, as amended, provides that the 
bonds shall bear interest at the rate of 414 per cent per 
annum, and that both principal and interest shall be pay- 
able at the Treasury of the United States or in Porto Rico 
at the office of the Treasurer of Porto Rico, or at the office 
of the fiscal agent of the government of Porto Rico, ap- 
pointed therefor in the United States, as the Treasurer of 
Porto Rico may determine, with the approval of the 
Governor. i 

In a letter dated August 20, 1924, copy of which is en- 
closed with the papers transmitted, the Treasurer of Porto 
Rico advised the governor of Porto Rico that irrigation 
bonds to the amount of $600,000 were to be issued; that 
they were to be sold by the Secretary of War of the United 
States, and that both the principal and interest were to be 
paid at the Treasury of the United States in gold coin of 
the United States. The issue of the bonds and the man- 
ner and form of their issue and payment have received the 
approval of the governor of Porto Rico as. evidenced by 
his approval noted on the letter above referred to. 

The statutory authority for the issuance of irrigation 
bonds, supra, is for $3,325,000. There has heretofose been 
issued under this authority irrigation bonds in the amount 
of $975,000, leaving a balance of $2,350,000 yet to be issued 
under said authority. The proposed present issue of $600,- 
000 will not, therefore, exceed the amount authorized. 

The form of bond submitted with your letter is in sub- 
stantial compliance with the law authorizing the issue. It 
is my opinion, therefore, that all the statutory require- 
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ments have been complied with, and that when issued in 
the amount and form proposed said bonds will have been 
legally issued and will constitute valid and binding obliga- 
tions of The People of Porto Rico. 
Respectfully, 
HARLAN F. STONE. 
To the Secretary of War. 


CIVIL SERVICE RETIREMENT ACT—CLASSIFIED EMPLOYEES 
APPOINTED TO NONCLASSIFIED POSITIONS. 


Persons who have acquired a competitive status in the classified civil 
service and subsequently have accepted appointments by the Presi- 
dent to nonclassified positions and have been confirmed therein by 
the Senate, retain their competitive status so long as they remain 
continuously in the executive or judicial civil service of the United 
States, and hence are entitled to the benefits and subject to the 
obligations of the Civil Service Retirement Act. 


DEPARTMENT OF JUSTICE, 
December 22, 1924. 

Sir: I have your letter of September 11, 1924, requesting 
consideration of the question whether a classified employee 
of the Government who leaves a position clearly subject to 
the Retirement Act, and accepts a position to which he is 
nominated by the President and confirmed by the Senate, 
continues to be subject to the provisions of the Retirement 
Act. 

The Retirement Act of May 22, 1920, c. 195, 41 Stat. 614, 
in section 1 thereof, provides: 

“That beginning at the expiration of ninety days next fol- 
lowing the passage of this Act, all employees in the classified 
civil service of the United States who have on that date, 
or shasl have on any date thereafter, reached the age of 
seventy years and rendered at least fifteen years of service 
computed as prescribed in section 3 of this Act, shall be 
eligible for retirement on an annuity as provided in section 
2 hereof: * * *, 

* * tk * * 


“The provisions of this Act shall include superintendents 
of United States national cemeteries, employees of the 
Superintendent of the United States Capitol Buildings and 
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_ Grounds, the Library of Congress, and the Botanic Gardens, 
excepting persons appointed by the President and con- 
firmed by the Senate, * * *.” 

The term “all employees in the classified civil service of 
the United States,” as used in the Retirement Act, was de- 
fined by the Act of March 27, 1922, c. 116, 42 Stat. 470, as 
follows: 

“That in the administration of the civil service retirement 
Act approved May 22, 1920, the expression ‘all employees 
in the classified civil service of the United States,’ as used 
in section 1 thereof shall be construed to include all persons 
who have been heretofore or who may hereafter be given a 
competitive status in the classified civil service, with or 
without competitive examination, by legislative enactment, 
or under the civil service rules promulgated by the Presi- 
dent, or by Executive orders covering groups of employees 
with their positions into the competitive classified service 
or authorizing the appointment of individuals to positions 
within such service.” 

Rule X, Par. 3, of the Civil Service Rules (1919) promul- 
gated by the President in pursuance of the Civil. Service 
Act, provides: 

“Any person may be retransferred to a position in which 
he was formerly employed, or to any position to which 
transfer could be made therefrom, if since his transfer he 
has been continuously in the executive or judicial civil serv- 
ice of the United States or of its insular possessions, or if 
he entered the classified service upon competitive examina- 
tion and the legislative service by transfer therefrom, and 
is found by the commission to have served continuously 
and satisfactorily.” 

In my opinion of June 3, 1924, to the President, the rule 
was laid down that— _ 
“any person who has acquired a competitive status in the 
classified civil service of the United States, whether by com- 
petitive examination and certification by the Civil Service 
Commission, or by reason of having been covered into the 
service by Executive order, retains that status so long as 
he remains in the executive civil service, although he may 
have been transferred or promoted from a position in the 
classified civil service to one not within the classified service. 
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Having been given the ‘competitive status’ in the classified 
civil service mentioned in the Act of March 27, 1922, he does 
not lose that status by being transferred to a nonclassified 
position so long as he remains ‘continuously in the execu- 
tive or judicial civil service of the United States,’ as set 
forth in Rule X, paragraph 3, of the Civil Service Rules. 
Such person is eligible for debaeatap to a position in the 
classified civil service and, in my opinion, is entitled to the 
benefits and subject to the obligations of the Retirement 
Act.” (84 Op. 198.) 

It is contended, however, that this rule does not apply 
to persons who, having acquired the competitive status in 
the classified civil service, have subsequently been appointed 
by the President and confirmed by the Senate to a position 
not within the classified civil service. This contention is 
based on the provision of section 1 of the Retirement Act 
“excepting persons appointed by the President and con- 
firmed by the Senate.” This exception, however, must be 
construed with reference to the language immediately pre- 
ceding it. The Act provides that it shall apply to “all 
employees in the classified civil service of the United States,” 
and superintendents of United States national cemeteries, 
employees of the Superintendent of the United States Capi- 
tol Buildings and Grounds, the Library of Congress, and the 
Botanic Gardens, “excepting persons appointed by the 
President and confirmed by the Senate.” 

The officers or executive heads of the several govern- 
mental agencies named in the statute immediately preceding 
the exception are not considered in the “classified civil 
service,” although some or all of their employees may be 
within the classified service. In extending the provisions 
of the Retirement Act to the employees of the agencies 
named, such of the executive heads or officers of such 
agencies as receive their appointments from the President, 
with the advice and consent of the Senate, were specifically 
excepted because it was not the intention of Congress to 
extend the provisions of the Act to officers generally known 
as Presidential appointees, whose tenure in office is less 
permanent than Government — in the classified 
civil service. 
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The Act does not apply to persons who enter the execu- 
tive civil service of the United States by appointment by 
the President and confirmation by the Senate. Such posi- 
tions are not in the classified civil service of the United © 
States, and persons accepting such positions do not acquire 
a competitive status in the classified civil service of the 
United States. But where persons have entered the classi- 
fied civil service of the United States by certification of the 
Civil Service Commission or by Executive order, as the 
case may be, and have thereby acquired a competitive status 
in the classified civil service, and subsequently have been 
appointed by the President and confirmed by the Senate 
to nonclassified positions, they are, so long as they remain 
continuously in the executive or judicial civil service of the 
United States, eligible under Rule X, paragraph 3, of the 
Civil Service Rules to retransfer to the positions which they 
formerly held in the classified civil service. That being so, 
they have not lost the competitive status which they ac- 
quired by appointment in the classified civil service. 

I think the exception contained in section 1 of the Re- 
tirement Act does not apply to those persons who, having 
acquired the competitive status in the classified civil service, 
are subsequently appointed to nonclassified positions by the 
President and confirmed by the Senate. Such persons, in 
my opinion, retain their competitive status so long as they 
remain continuously in the executive or judicial civil serv- 
ice of the United States, and, therefore, are entitled to the 
benefits and subject to the obligations of the Retirement 
Act. 

I have to advise you, therefore, that the conclusion reached 
in my opinion of June 3, 1924, applies to those persons who 
have acquired a competitive status in the classified civil 
service and subsequently have accepted appointments by 
the President to nonclassified positions and been confirmed 
therein by the Senate, so long as such persons remain con- 
tinuously in the executive or judicial civil service of the 
United States. 


Respectfully, HARLAN F. STONE. 


To the SECRETARY OF THE INTERIOR. 
89835°—26—vob. 34-22 


338 E'ndowment of Smithsonian Institution. 


EMPLOYMENT OF FIRM OF EXPERTS TO INCREASE EN- 
DOWMENT OF SMITHSONIAN INSTITUTION. 


There exists no legal objection to the employment by the Board of 
Regents of the Smithsonian Institution of such firm of experts as 
the Board may designate to assist in increasing the endowment of 
the Smithsonian Institution, said firm being paid out of contribu- 
tions to be donated for that purpose. 


DEPARTMENT OF JUSTICE, 
December 23, 1924. 

Sir: I have the honor to acknowledge receipt, by your 
reference of December 18, 1924, of a letter from Dr. Charles 
D. Walcott, Secretary of the Smithsonian Institution, stat- 
ing that the Board of Regents desires my opinion on the 
legality of the proposed employment of a firm of experts 
for the purpose of increasing the endowment of that Insti- 
tution. In compliance with your request that such an 
opinion be rendered, I have the honor to advise you as 
follows: 

The Smithsonian Institution was incorporated by Act of 
Congress, approved August 10, 1846, c. 178, 9 Stat. 102, to 
execute the trust created by the last will and testament of 
James Smithson, of London, England, who left all his prop- 
erty to the United States to found an establishment at 
Washington, to be known as the “ Smithsonian Institution ” 
for the “increase and diffusion of knowledge among men.” 
By said Act the Congress accepted the trust on behalf of 
the United States and provided for its administration. 
The Act, with certain amendments, is set forth in sections 
5579 to 5594, United States Revised Statutes. 

Section 5580 provides that “the business of the Institu- 
tion shall be conducted at the City of Washington by a 
Board of Regents, named the Regents of the Smithsonian 
Institution * * *.” By section 5582 it is provided that 
“at any meeting of the Board, five shall constitute a quo- 
rum to do business.” 

Section 5590 provides that the property received under 
the will of James Smithson shall be deposited in the Treas- 
ury of the United States and loaned to the United States at 
6 per centum per annum interest. By section 5591, as 
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amended by Act of March 12, 1894, c. 86, 28 Stat. 41, it is 
provided : 

“The Secretary of the Treasury is authorized and di- 
rected to receive into the Treasury, on the same terms as 
the original bequest of James Smithson, such sums as the 
regents may, from time to time, see fit to deposit, not ex- 
ceeding, with the original bequest, the sum of one million 
dollars: Provided, That this shall not operate as a limita- 
tion on the power of the Smithsonian Institution to receive 
money or other property by gifts, bequest, or devise, and 
to hold and dispose of the same in promotion of the pur- 
poses thereof.” 

The financial statement of the Institution, included with 
the papers submitted, indicates that the maximum sum of 
$1,000,000 is now on denoutt in the Treasury of the United 
States. Section 5591, however, does not place a limitation 
on the amount which the Institution may receive, but only 
limits the amount upon which the Treasury of the United 
States is authorized to pay interest at the rate of 6 per 
centum per annum. 

While the principal of the endowment funds may not be 
appropriated by the Board of Regents, the accumulated 
interest thereon may be used by the board in promotion of 
the purpose of the endowment. (Secs. 5592, 5593, Revised 
Statutes. ) 

The Board of Regents is charged with the duty, as 
trustee, of administering the trust and furthering the pur- 
pose of the endowment for the “diffusion of knowledge 
among men.” ‘The methods of achieving that purpose are 
left largely to the discretion of the board. There is no 
statutory prohibition against receiving additional endow- 
ments, gifts, or bequests without the consent of Congress, 
and it is my opinion there is none. It is stated in a letter 
received from Doctor Walcott, dated December 138, 1924, 
that the approximate cost of employing a firm of experts 
to assist in securing an additional endowment of $1,000,000 
will be $50,000, but that it is understood this amount will be 
contributed by friends of the Institution and that it will not 
be paid from the accumulated interest on the present endow- 
ment fund. If a fund of $50,000 is contributed by friends 
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of the Institution for the purpose indicated, there is no ob- 
jection, statutory or otherwise, why it should not be ex- 
pended in accordance with the wishes of the donors. 

I, therefore, have the honor to advise you that there ex- 
ists no legal objection to the employment by the Board of 
Regents of the Smithsonian Institution of such firm of 
experts as the board may designate to assist in increasing 
the endowment of the Smithsonian Institution, said firm 
to be paid out of contributions donated for that purpose. 

Respectfully, 
HARLAN F. STONE. 

To the PRESIDENT. 


COASTWISE TRADE—TRANSPORTATION OF PASSENGERS IN 
FOREIGN VESSELS BETWEEN AMERICAN PORTS VIA FOR- 
EIGN PORTS. : 


The transportation of passengers by a foreign vessel from Phila- 
delphia to Boston, where they were landed for the purpose of 
attending a convention of a certain fraternal organization, and 
the return of these passengers to Philadelphia by way of St. Johns, 
Newfoundland, and Halifax, Nova Scotia, with stop-over privi- 
leges, is a violation of section 8 of the Act of June 19, 1886 (24 
Stat. 81), as amended by section 2 of the Act of February 17, 
1898 (30 Stat. 248). 

DEPARTMENT OF JUSTICE, 
December 24, 1924. 
Sir: I have your letter of July 30, 1924, requesting an 

opinion whether section 8 of the Act of June 19, 1886 (24 

Stat. 81), as amended by section 2 of the Act of February 

17, 1898 (380 Stat. 248), has been violated by the British 

steamship Voltaire, owned by Lambert & Holt (Ltd.), in 

transporting, under arrangements with a fraternal organ- 
ization, its members and friends from Philadelphia to Bos- 
ton, who there landed for the purpose of attending the 
national convention of the organization in session and then 
proceeding to St. Johns, Newfoundland, and Halifax, Nova 

Scotia, and return to Philadelphia. The facts appear by 

the documents which you submit with your letter. The 

tickets issued to each passenger called for transportation 
from Philadelphia via Boston to St. Johns, Newfoundland, 
and Halifax, Nova Scotia, and return. Of the 552 passen- 
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gers embarking at Philadelphia, 20 abandoned the vessel at 
Boston and 1 passenger at Halifax. 

Section 8 of the Act of June 19, 1886 (24 Stat. 81), as 
amended by section 2 of the Act of February 17, 1898 (30 
Stat. 248), provides: 

“No foreign vessel shall transport passengers between 
ports or places in the United States either directly or by 
way of a foreign port under a penalty of $200 for each 
passenger so transported and landed.” 

The purpose of these statutes is to exclude ships of foreign 
registry from carrying on coastwise traffic. A historical re- 
view of this legislation has been made in previous opinions 
(18 Op. 445; 28 Op. 204; 29 Op. 318; 30 Op. 44). The 
transportation of passengers by water between ports and 
places of the United States directly or by way of a foreign 
port is to be confined to American vessels. 

From the facts appearing by the documents you have 
submitted, the trip would not have been considered by the 
passengers were it not that the organization and its friends 
would be transported from Philadelphia to Boston and 
there landed to attend the national convention and to take 
part in its proceedings. This was the primary object of the 
voyage. It otherwise would not have been undertaken. 
The return to Philadelphia by way of foreign ports with 
limited stops is only incidental to the real object of the 
transportation. 

The fact that the tickets issued were for transportation 
from Philadelphia to St.. Johns, Newfoundland (foreign 
port), via Boston, with stop-over privileges at Boston, St. 
Johns, and Halifax, and return to Philadelphia, at which 
intermediate places the passengers were to be permitted to 
land and to go ashore, or that the clearances of the vessel 
and supporting documents covered a foreign voyage are 
not controlling. I can not read the transportation arrange- 
ment as a tour to foreign ports within the ruling of the 
Cleveland case (28 Op. 204). The primary object of the 
voyage was an arrangement for members of a fraternal 
organization and its friends to attend the national conven- 
tion at Boston. The voyage otherwise would not have been 
nndertaken. 
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While these statutes are penal and are to be construed 
strictly, they must be applied and construed to carry out the 
obvious declared intention of Congress. The terms of the 
statute should be made effective. My opinion is that the 
facts submitted establish that both the letter and spirit of 
these statutes have been violated. Transportation from 
Philadelphia to Boston was coastwise. The primary object 
of the voyage was accomplished when the passengers had 
attended the convention. The return to Philadelphia by 
way of St. Johns and Halifax with stop-over privileges 
becomes an incident. I regard this leg of the voyage coast- 
wise transportation. These views are consistent with the 
previous rulings of this Department construing these statutes 
(18 Op. 445; 28 Op. 204; 29 Op. 318; 30 Op. 44). 

Respectfully, 
HARLAN F. STONE. 


To the SECRETARY OF COMMERCE. 


WORLD WAR VETERANS’ ACT—WHEN RIGHT TO COMPENSA- 
TION ON ACCOUNT OF DISABILITY ACCRUES. 


When a 10 per cent disability shall have been incurred through 
service in the military or naval forces of the United States prior 
to June 7, 1924, the right to file a claim matured and accrued, and 
the obligation of the Government to pay any award made by the 
Director of the Veterans’ Bureau thereunder also matured and 
accrued, and such claims should be considered and adjudicated 
under the provisions of the legislation as it existed prior to June 7, 
1924. 

Where, however, the disability did not become compensable until 
June 7, 1924, the provisions of the World War Veterans’ Act apply, 
and it will be necessary for the claimant to establish that the 
injury was received or the disease contracted or been aggravated 
during the period of the war—that is, between April 6, 1917, and 
July 2, 1921. 

DEPARTMENT OF JUSTICE, 
December 24, 1924. 
Sir: I have your letter of November 14, 1924, requesting 
my opinion as to the meaning of the words “any right or 
liability accrued ” as used in section 602 of the World War 
Veterans’ Act, 1924 (43 Stat. 607, 630), applied to claims for 


compensation on account of disabilities incurred prior to 
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April 6, 1917, or subsequent to July 2, 1921, through service 
in the military or naval forces of the United States, when 
such claims have been filed subsequent to June 7, 1924. 

You inclose copy of an opinion of the general counsel for 
the Veterans’ Bureau, dated November 14, 1924, upon this 
subject, and state that there is a disagreement between the 
officials of the United States Veterans’ Bureau on the sub- 
ject, and that certain of the officials advise you that in their 
opinion the right to compensation does not accrue until 
claim has been made therefor, and you cite certain judicial 
decisions upon which these officials rely to support their 
contention. | 

I have examined the authorities cited in your letter, all 
of which apply well-recognized principles of law to the 
interpretation of specific statutes, but I do not feel that it 
is necessary to refer to these cases in detail, as, in my 
opinion, they are not decisive of the question now under 
consideration. 

The compensation authorized and provided by the War 
Risk Insurance legislation, as it existed prior to the enact- 
ment of the World War Veterans’ Act, 1924, is not founded 
upon contract, and the statutes which create the right 
thereto commit to the director of the Veterans’ Bureau the 
duty and authority of administering the provisions and 
deciding all questions under it. 

The director cannot make an award of compensation 
until after a claim for compensation has been filed in com- 
pliance with the requirements of the statutes, and in the 
absence of such award the claimant has no right of action 
to enforce payment. : 

These statutes declare that no disability of less than 10 
per cent shall be compensable and provide a statutory 
period within which claims must be filed. 

The World War Veterans’ Act, 1924, is entitled “An Act 
to consolidate, codify, revise, and reenact the laws affect- 
ing the establishment of the United States Veterans’ 
Bureau and the administration of the War Risk Insurance 
Act, as amended, and the Vocational Rehabilitation Act, as 
amended,” and modifies the laws mentioned in the caption 
by providing that no disability incurred or aggravated 
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shall be compensable unless such disability was incurred 
or aggrevated during the period of the World War—that 
is, the period beginning April 6, 1917, and ending July 2, 
1921. 

Sections 600 and 601 of that Act repeal the existing legis- 

lation upon the subject, but Section 602 contains the reser- 
vation, the underscoring being mine, that— 
“The repeal of the several Acts as provided in Sections 600 
and 601 hereof shall not affect any act done or any right or 
liability accrued, * * * but all such rights and liabili- 
ties under said Acts shall continue and may be enforced in 
the same manner as if said repeal had not been made.” 

A. right has been defined by the lexicographers and the 
authorities as, generally speaking, a claim or title in or 
interest in anything whatsoever that is enforceable by law. 

Bouvier’s Law Dictionary declares that liability means— 

“Responsibility; the state of one who is bound in law 
and justice to do something which may be enforced by 
action.” 

In 25 Cyc. 223 it is said: 

The word is “a broad term; thus it may be employed as 
meaning the state of being liable; that for which one is 
responsible or liable; obligation; that condition of affairs 
which gives rise to an obligation to do a particular thing 
to be enforced by action; responsibility; legal responsibil- 
ity; amenability or responsibility to law; the condition of 
one who is subject to a charge or duty which may be judi- 
cially enforced; the condition of being actually or poten- 
tially subject to an obligation; the condition of being re- 
sponsible for a possible or actual loss, penalty, evil, expense 
or burden; the state of being bound or obliged in law or 
justice to do, pay or make good something, or of one who 
is bound in law and justice to do something which may be 
enforced by action; the state or condition of one who is 
under obligation to do at once or at some future time some- 
thing which may be enforced by action.” 

In Cochran and Sayre v. United States, 157 U. S. 286, 
it is said at page 296: 

“ We know of no definition of the word ‘ liability’ either 
given in the dictionaries or as used in the common speech 
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of men, which restricts it to such as are absolute, or excludes 
the idea of contingency. In fact, it is more frequently 
used in the latter sense than in the former, as when we 
speak of the liability of an insurer or a common carrier, or 
the liability to accidents or errors.” | 

The right of a veteran to pursue the remedy provided by 
the statute and file a claim for compensation matures and, 
therefore, accrues when the disability shall equal 10 per 
cent, and the liability of the Government to pay any such 
compensation as may be awarded by the Director of the 
Veterans’ Bureau also accrues at that time. 

The right to enforce payment should not be confused 
with the right to file a claim therefor, which latter right 
may be compared with the right of a citizen to commence 
an action for damages but who possesses no right to compel 
payment of such damage until he shall have secured a final 
judgment of a court of competent jurisdiction. 

The right of action accrues when the injury shall be 
sustained, and in the case of compensation the right to 
pursue the statutory remedy and file a claim with the 
Director of the Bureau accrues when the disability shall 
have reached 10 per cent. 

Referring to your specific inquiry, my opinion is that 
when a 10 per cent disability shall have been incurred prior 
to June 7, 1924, the right to file a claim matured and ac- 
crued, and the obligation of the Government to pay any 
award made by the Director of the Bureau thereunder also 
matured and accrued, and such claims should be considered 
and adjudicated under the provisions of the legislation as 
it existed prior to June 7, 1924, but that where the disability 
did not become compensable until June 7, 1924, the pro- 
visions of the World War Veterans’ Act apply, and it will 
be necessary for the claimant to establish that the injury 
was received or the disease contracted or been aggravated 
during the period of the war—that is, between April 6, 
1917, and July 2, 1921. 


Respectfully submitted. 
HARLAN F. STONE. 


To the Dzrrecror oF THE UNITED STATES VETERANS’ 
BuREAU. 
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TRANSPORTATION FOR NAVAL OFFICERS’ DEPENDENTS— 
PERMANENT CHANGE OF STATION. 


An officer detached from duty and ordered to his home to await 
further orders has been ordered to make a permanent change of 
station within the meaning of section 12 of the Act of May 18, 1920 
(41 Stat. 604), and transportation of the officer’s wife and de- 
pendent child or children must be furnished in kind or in money 
from the station last occupied by said officer to the place to which 
he has been directed to proceed. 


DEPARTMENT OF JUSTICE, 
December 24, 1924. 

Str: I have your letter of November 15, 1924, supplement- 
ing your letter of March 8, 1924, edited an expression of 
my opinion on the fallowinar qitestion: 

“Whether or not an officer detached from duty and or- 
dered to his home to await orders has been ordered to make 
a permanent change of station within the meaning of the 
Act of May 18, 1920, so as to authorize this Department to 
furnish transportation for his dependents at Government 
expense from the station from which detached to his home.” 

You state that a number of cases dependent upon the 
answer given to the above question are now pending in your 
Department. As an illustration you cite the case of Rear 
Admiral W. H. G. Bullard who, on June 19, 1922, received 
orders to proceed from his station at Hankow, China, to 
his home at Charlestown, W. Va., there to await further 
orders. It is stated that transportation for the wife of 
Rear Admiral Bullard was paid for by the Government 
in accordance with instructions from the Bureau of Naviga- 
tion and subsequent orders signed by the Secretary of the 
Navy; that Rear Admiral Bullard arrived at his home on 
September 25, 1922, and was transferred to the retired list 
on September 30, 1922.. It is further stated that the cost 
of transportation of Mrs. Bullard from Hankow, China, 
to Charlestown, W. Va., amounted to $424.78, and that the 
navy disbursing officer in the Bureau of Supplies and Ac- 
counts who paid the amount has been denied credit therefor 
in the settlement of his accounts. Your instructions have 
been requested as to whether Rear Admiral Bullard shall be 
asked to refund to the Government the amount involved in 
said disallowance. 
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Another case cited by you is that of Ensign Frank R. 
Brooks, who was permanently detached from his station 
November 28, 1921, and directed to proceed to his home to 
await orders. Transportation from the station to his home 
was furnished the officer’s dependents. The Comptroller 
General allowed credit to the disbursing officer for the 
amount of the transportation furnished the dependents of 
Ensign Brooks, but on or about October 17, 1924, the Comp- 
troller General reopened the account and charged the dis- 
bursing officer with the amount expended for such transpor- 
tation. Ensign Brooks is no longer in the service of the 
Navy. 

My opinion accordingly is requested on the question sub- 
mitted in order that you may give proper instructions in 
the cases cited and others of a similar nature. 

While the question propounded involves the settlement of 

accounts of disbursing officers of the Navy, it also involves 
other matters of law, namely, the construction of the statute 
authorizing the furnishing of transportation to dependents 
of naval officers, and the opinion of the Attorney General 
on the proper construction of this statute may be required. 
Sections 356 and 357, Revised Statutes; 30 Op. 376; 31 Op. 
320; 32 Op. 427, 429; 33 Op. 304. 
_ Authority to furnish transportation to the wife or de- 
pendent child or children of an officer of the Navy is con- 
tained in section 12 of the Act of May 18, 1920, c. 190, 41 
Stat. 604, which reads as follows: 

“That hereafter when any commissioned officer, noncom- 
missioned officer of the grade of color sergeant and above, 
including any noncommissioned officer of the Marine Corps 
of corresponding grade, warrant officer, chief petty officer, 
or petty officer (first class), having a wife or dependent 
child or children, is ordered to make a permanent change 
of station, the United States shall furnish transportation 
in kind from funds appropriated for the transportation of 
the Army, the Navy, the Marine Corps, the Coast Guard, 
the Coast and Geodetic Survey, and the Public Health 
Service to his new station for the wife and dependent child 
or children: Provided, That for persons in the naval service 
the term ‘ permanent station,’ as used in this section, shal] 
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be interpreted to mean a shore station or the home yard of 
the vessel to which the person concerned may be ordered; 
and a duly authorized change in home yard or home port of 
such vessel shall be deemed a change of station: Provided 
further, That if the cost of such transportation exceeds 
that for transportation from the old to the new station the 
excess cost shall be paid to the United States by the officer 
concerned: Provided further, That transportation supplied 
the wife, or dependent child or children of such officer, to or 
from stations beyond the continental limits of the United 
States, shall not be other than by Government transport, if 
such transportation is available: And provided further, 
That the personnel of the Navy shall have the benefit of all 
existing laws applying to the Army and the Marine Corps . 
for the transportation of household effects.” 

The above statute was amended to permit payment in 
money of the expense of transportation of officers’ de- 
pendents by section 12 of the Act of June 10, 1922, c. 212, 
42, Stat., 631, which reads in part as follows: 

“In lieu of the transportation in kind authorized by sec- 
tion 12 of an Act entitled ‘An Act to increase the efficiency 
of the commissioned and enlisted personnel of the Army, 
Navy, Marine Corps, Coast Guard, Coast and Geodetic Sur- 
vey, and Public Health Service,’ approved May 18, 1920, 
to be furnished by the United States for dependents, the 
President may authorize the payment in money of amounts 
equal to such commercial transportation costs when such 
travel shall have been completed. Dependent children shall 
be such as are defined in section 4 of this Act.” 

Where an officer of the Navy, having a wife or dependent 
child or children, is ordered to make a “ permanent change 
of station,” the statute makes it mandatory upon the Navy 
Department to furnish to such dependents transportation in 
kind to the new station or “the payment in money of 
amounts equal to such commercial transportation costs when 
such travel shall have been completed,” provided the pay- 
ment in money of the cost of transportation has been au- 
thorized by the President. It is not necessary, however, 
that the President shall in each instance authorize payment 
in money of the cost of such transportation He may do 
this by a general order zn futuro. 
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The statutory authority conferred on the President by 
the Act of June 10, 1922, supra, was exercised by Executive 
Order No. 3726, dated August 25, 1922, as follows: 

“ For the purpose of carrying into effect the provisions 
of the second paragraph of section 12 of an Act entitled 
‘An Act to readjust the pay and allowances of the commis- 
sioned and enlisted personnel of the Army, Navy, Marine 
Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service,’ approved June 10, 1922, the Secretary of 
War, the Secretary of the Navy, the Secretary of the Treas- 
ury and the Secretary of Commerce are hereby authorized 
to make payments in money for the cost of travel of de- 
pendents of officers and enlisted men by commercial carrier 
in lieu of transportation in kind authorized by section 12 
of an Act entitled ‘An Act to increase the efficiency of the 
commissioned and enlisted personnel of the Army, Navy, 
Marine Corps, Coast Guard, Coast and Geodetic Survey, 
and Public Health Service, approved May 18, 1920, when 
such travel shall have been completed, under such regula- 
tions as they may severally prescribe for the services under 
their charge.” 

In view of the authority conferred by Executive Order 
No. 3726, it now rests within the discretion of the Secretary 
of the Navy whether dependents of naval officers entitled 
to their transportation shall receive transportation in kind 
or whether the cost of such transportation shall be paid in 
money when the transportation has been completed. But 
whether or not transportation shall be furnished to or 
withheld from dependents of an officer of the Navy, ordered 
to make a permanent change of station, is not a matter 
within the discretion of the Secretary of the Navy or any 
other executive officer of the Government. The statute is 
mandatory that transportation in kind or its cost in money 
must be furnished. 

_The only questions to be decided by the Secretary of the 

Navy are whether the officer has been directed to make a 
permanent change of station within the meaning of the 
statute, and if so, whether the transportation of his de- 
pendents shall be furnished in kind or paid for in money. 

Where an officer has been permanently detached from 
one station or post and ordered to another naval station or 
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post, there can be no question but that the officer’s de- 
pendents are entitled to their transportation to the new 
station. The question about which there appears to be some 
doubt and in regard to which I am requested to advise you 
is whether an officer detached from duty at one station and 
ordered to his home to await further orders has been or- 
dered to make a permanent change of station within the 
meaning of the Act of May 18, 1920, supra. 

The Secretary of the Navy, whose duty it was and is to 
administer the Act of May 18, 1920, as amended, in so far 
as the officers of the Navy and Marine Corps are concerned, 
interpreted said Act to permit the furnishing of transporta- 
tion to officers’ dependents when such officers have been de- 
tached from duty and ordered to proceed to their homes to 
await further orders. Accordingly on July 1, 1921, the 
Secretary of the Navy issued the following instructions: 
“To Officers of the Supply Corps, Commanding Officers of 
Ships, and Commandants of Stations: An officer detached 
from duty and ordered to his home to await orders is or- 
dered to make a permanent change of station and trans- 
portation of wife and children is authorized.” 

Does the statute warrant the interpretation placed thereon 
by the Secretary of the Navy? It has long been an estab- 
lished rule of construction that where the meaning of a 
statute is doubtful the construction given by the Depart- 
ment charged with its execution should be given great 
weight. Jtobertson v. Downing, 127 U. S. 607; United 
States v. Healey, 160 U. S. 186; United States v. Hermanos. 
209 U. S. 3837; National Lead Co. v. United States, 252 
U.S. 140, 145. 

I am not prepared to say that the construction placed 
upon the Act by the Secretary of the Navy is erroneous or 
unreasonable. If an officer of the Navy is ordered to his 
home to await further orders from the Secretary of the 
Navy; he is still subject to orders to go elsewhere, and must 
hold himself in readiness to obey such orders when re- 
eelved. To this extent it may be said the officer is still on 
duty, although he has been detached from active duty aboard 
vessel or at a naval station. It may be that the officer so 
ordered to his home may subsequently be ordered to duty 


~~ 
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aboard ship or at a naval yard or station. Not knowing 
his ultimate destination, he certainly could not be expected 
to proceed to his home and leave his wife and dependent 
children at his former station. Such is not the purpose of 
the statute. It is my view that the provisions of the Act 
of May 18, 1920, as amended, were enacted for the benefit 
of the officers mentioned therein, to relieve them of the 
burden of transportation of their wives and dependent 
children and to shift this burden to the United States. 

It is plain that the Act does not apply to an officer on 
temporary duty where it is intended that he shall return 
to his former station or to an officer in a travel status who 
might desire to take his family with him, but it seems alto- 
gether reasonable that where an officer is permanently de- 
tached from a station and ordered to another place, there 
to await further orders of his superior in command, even 
though that place be his former home, as in the case of 
Rear Admiral Bullard, that officer has been ordered to make 
a change of station, and if there is no present intent that he 
shall return to his former station, the change of station is 
permanent and falls within the purview of the statute. 
United States v. Williamson, 90 U. S. 411, 415; United 
States v. Phisterer, 94 U. S. 219, 222; United States v. 
Lippitt, 100 U. S. 663. 

United States v. Lippitt, supra, also involved a claim of 
an officer of the Army for commutation for quarters and 
fuel. The court said, pages 669, 670: 

“Touching the merits of the case, it appears that the 
appellee was required, by competent military authority, to 
leave his regiment, then on duty in the district of Humbolt, 
Calif., to the command of which he had been previously as- 
signed, and report.in person at the headquarters of the 
Department of the Pacific, in San Francisco, there to await 
further orders. He remained in that city, absent from his 
regiment, from about July 25, 18638, until August 1, 1864, 
awaiting orders. It is immaterial that he performed no 
active duty while thus awaiting orders. He was subject 
to assignment for such duty, while in San Francisco, and, 
as said by the court below, the responsibility for his nonem- 
ployment rested with his superior officer. What was said 
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in United States v. Williamson (23 Wall. 411) has some 
application here. That case arose under the Act of March 
8, 1863, relating to the government of the Army, by which 
it was enacted that any officer absent from duty with leave, 
except for sickness or wounds, shall, during his absence, 
receive half the pay and allowances prescribed by law, and 
no more. Williamson claimed full pay while absent, upon 
his own request, from his command. He was, however, re- 
quired to remain at a particular place, and to await orders. 
Among other things, we there said: ‘The obligations of an 
officer directed to proceed to a place specified, there to await 
orders, are quite different. It is his duty to go to that place, 
and to remain at that place. He can not go elsewhere; he 
can not return until ordered. He is as much under orders, 
and can no more question the duty of obedience, than if 
ordered to an ambush to lie in wait for the enemy, to march 
to the front by a particular direction, or to the rear by a 
specified time.’ 

“Nor is there anything in United States v. Phisterer (94 
U. S. 219) in conflict with the conclusion we have reached. 
We there held that an Army officer at his own home awaiting 
orders, and having no public duty to perform, was not en- 
titled to commutation for quarters or fuel. No such case 
is presented by the special finding.” 

In view of the interpretation heretofore placed on the 
Act of May 18, 1920, as amended, by the Secretary of the 
Navy, which interpretation appears to be sustained by the 
decisions of the United States Supreme Court above cited, 
and in view of the beneficial purpose of the Act, you are 
advised that, in my opinion, an officer detached from duty 
and ordered to his home to await further orders has been 
ordered to make a permanent change of station within the 
meaning of said Act, and that transportation of the officer’s 
wife and dependent child or children must be furnished in 
kind or in money from the station last occupied by said 
officer to the place to which he has been directed to proceed. 

Respectfully, 
HARLAN F. STONE. 

To the SECRETARY OF THE Navy. 
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Under the circumstances herein stated, the United States may law- 
fully offset a credit to the Railway Transfer Co. of the city of Min- 
neapolis against an indebtedness to the United States of the Min- 
neapolis & St. Louis Railroad Co. 


DEPARTMENT OF JUSTICE, 
December 24, 1924. 

Smr: Your letter of October 17, 1924, asking an opinion 
upon the question whether the United States may lawfully 
offset a credit to the Railway Transfer Co. of the city of 
Minneapolis against an indebtedness to the United States 
of the Minneapolis & St. Louis Railroad Co., the sole stock- 
holder of the Transfer Co., has been received and considered. 
_ The facts upon which this question arises, and which are 
reported in your letter of October 17 and a supplementary 
letter dated November 4, 1924, are as follows: 

Both companies were taken over by the United States 
under the proclamation of December 26, 1917 (40 Stat., 
part 2, 1733), taking possession and control of transporta- 
tion systems, and were returned to their private owners 
pursuant to the Transportation Act 1920 (41 Stat. 456). 
The sum due and not yet paid to the Transfer Co., namely, 
$86,913, has been certified by the Interstate Commerce Com- 
mission as the amount necessary to make good to it the 
guaranty of income provided by section 209 of the Trans- 
portation Act. The indebtedness of the Minneapolis & 
St. Louis Railroad Co., to wit, $236,880, grows out of de- 
faults in interest payments upon a refunding of the carrier’s 
indebtedness to the United States under section 207 of the 
Transportation Act. | 

The Minneapolis & St. Louis Railroad Co. is now in the 
hands of a receiver, and payment of the credit to the 
Transfer Co. is being withheld pending the present con- 
sideration of the right to make an offset. All of the stock 
‘of the Transfer Co. is owned by the Railroad Co. In its 
annual report to the Interstate Commerce Commission for 
the year 1923 the Railroad Co. states that it owns the stock 
of the Transfer Co. 100 per cent, that its par value is 
$999,500, and its book value is 1 cent. The Railroad Co. 
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paid nothing for the stock. Three or four shares are held 
by officers of the Railroad Co., and the officers of one com- 
pany are the officers of the other. Substantially the same 
clerical personnel serves both companies. 

Both companies are engaged in transportation, the Trans- 
fer Co. doing a local switching and transfer business, ‘while 
the Railroad Co. does an interstate carrier business. The 
tariffs of the Transfer Co. are filed and published by the 
Railroad Co. 

The Transfer Co. has no assets of its own. Property 
used by it is owned by the Railroad Co. Tracks, lands, and 
buildings are held by it under a lease from the Railroad Co., 
stipulating a substantial yearly rental, which, however, has 
never been paid. 

In settling with the United States the annual railway 
operating income to which they were entitled under section 1 
of the Federal Control Act, both companies united in the 
same contract with the Director General of Railroads, and 
agreed upon a Single lump sum of money, not divided nor 
allocated as between them. Again, they joined in another 
contract with the Director General, dated May 27, 1922, 
making final settlement of matters growing out of the Fed- 
eral control of their property. These are the principal 
facts; other circumstances of detail to the same effect are 
not recited. 

It is a rule of law that two corporations may be treated 
as one, in disregard of fictional legal distinctions (1) when 
necessary to circumvent fraud or (2) “where a corporation 
is so organized and controlled, and its affairs are so con- 
ducted, as to make it merely an instrumentality or adjunct 
of another corporation.” Jn re Watertown Paper Co., 169 
Fed. 252, 255 (C. C. A.); Hunter v. Baker Motor Vehicle 
Co., 225 Fed. 1006, 1015; Fletcher Cyclopedia Corporations, 
vol. 1, sections 45-46; Cook on Corporation, sections 663, 
664; Corpus Juris, vol. 14, pp. 52, 53, 62. 

It appears that the Railroad Co. and the Transfer Co. are 
owned and operated by the same authority, that they are 
engaged in the same general enterprise, and that the present 
indebtedness is related to, 1f not a part of, a subject with 
regard to which they dealt with the United States together. 
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I am, therefore, of opinion that under the latter branch of 
the foregoing rule both corporations are, relative to the 
United States, a single agency. Accordingly, the answer 
to your inquiry is that it will be lawful to make the offset. 
Respectfully, 
HARLAN F. STONE. 


To the SECRETARY OF THE TREASURY. 


TRANSPORTATION OF AMERICAN GRAIN IN FOREIGN VES- 
SELS BETWEEN AMERICAN PORTS VIA A CANADIAN PORT 


The transportation of American grain from an American port to a 
Canadian port and thence to an American port, either consigned 
through to the American port or with a present existing intention 
on the part of those transporting the grain that the same shall 
ultimately be transported to an American port, where any part of 
the transportation is in a foreign vessel, is a violation of section 27 
of the Merchant Marine Act of 1920. 

Where American grain is transported in a foreign. vessel from an 
American port to a Canadian port without existing intent on the 
part of those responsible for the transportation that the grain shall 
be transshipped to an American port and the grain is intermingled 
and its identity lost, such transportation becomes an exportation 
from the United States. Whether the subsequent transportation of 
such grain to an American port is a violation of section 27 of the 
Merchant Marine Act must be determined by the existing facts in 
each case. The intention of the shipper, and not the contract of 
shipment, is the controlling factor in determining whether the 
transportation is a violation of the Act. 


DEPARTMENT OF JUSTICE, 
December 31, 1924. 

Sir: I have the honor to reply to your letter of Novem- 
ber 6, 1924, stating that bulk grain is being transported 
from Chicago or Milwaukee to Georgian Bay, Canada, by 
vessels belonging to the Canada-Atlantic Transit Co., 
- and thence by Canadian railroad to New England points; 
that the vessels transporting the grain are not American 
vessels within the meaning of section 27 of the Merchant 
Marine Act of 1920, nor are ‘they privileged under that 
Act to engage in coastwise trade; and that no rate tariffs 
for bulk grain over said route have been filed with the 
Interstate Commerce Commission, as provided by said Act. 
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It is further stated that when the grain reaches the 
Canadian port it is unladen from the carrying vessels into 
an elevator, where it. remains for an indefinite time, and 
subsequently is loaded from the elevator into cars for the 
completion of its journey; that in some cases the grain 
has. already been sold for delivery at an American port, 
while in other cases there in an existing intent to ship the 
grain to the Canadian elevator for storage in anticipation 
of demands for future deliveries for domestic consumption 
in Canada, for export abroad, or for sale and delivery in 
the United States; and that all shipments of grain are 
intermingled in the elevator so that it is impossible to 
identify any particular shipment received in the United 
States, but that the grain in the elevator at a given time 
is all of one grade and of American origin. 

My opinion is requested as to whether the transportation 
of the grain in the manner stated constitutes a violation 
of section 27 of the Merchant Marine Act of 1920. 

From the statement of facts set forth in your letter, the 
transportation of grain may be divided into two general 
classes—namely, (1) that which ultimately is transported 
from the Canadian elevator to a United States port, and 
(2) that which is consumed in Canada or is exported to 
some country other than the United States. As to the sec- 
ond class, there can be no violation of section 27 of the 
Merchant Marine Act of 1920. Transportation of that 
character is merely an exportation of an American product 
to a foreign country in a foreign vessel and is not in vio- 
lation of law. 

The transportation referred to in class 1 also may be 
divided into two classes—namely, (1) that transportation 
of American grain from an American port to a Canadian 
port, and thence to an American port, either consigned 
through to the American port or with a present existing 
intention that the grain ultimately shall be transported 
to an American port, which intention is subsequently con- 
summated; and (2) that transportation of American graia 
from an American port to a Cunadian port to which it 
is consigned without any intent on the part of either the 
consignor or consignee that the grain ultimately shall 
reach an American port, although in fact such grain sub- 
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sequently is reconsigned and reshipped to an American 
port by the original consignee or his transferee. 

As to the first class Just mentioned, it 1s my opinion 
that such transportation is without a doubt in violation of 
section 27 of the Act of June 5, 1920 (c. 250, 41 Stat. 999), 
known as the Merchant Marine Act of 1920, which pro- 
vides in part as follows: , 

“That no merchandise shall be transported by water, or 
by land and water, on penalty of forfeiture thereof, be- 
tween points in the United States, including Districts, Ter- 
ritories, and possessions thereof embraced within the coast- 
wise laws, either directly or via a-foreign port, or for any 
part of the transportation, in any other vessel than a ves- 
sel built in and documented under the laws of the United 
States and owned by persons who are citizens of the 
United States, or vessels to which the privilege of engaging 
in the coastwise trade is extended by sections 18 or 22 of 
this Act: Provided, That this section shall not apply to 
merchandise transported between points within the Con- 
tinental United States, excluding Alaska, over through 
routes heretofore or hereafter recognized by the Interstate 
Commerce Commission for which routes rate tariffs have 
been or shall hereafter be filed with said commission when 
such routes are in part over Canadian rail lines and their 
own or other connecting water facilities: * * *” 

As no through route for which rate tariffs have been 
established has been recognized by the Interstate Commerce 
Commission, the transportation now under consideration 
does not fall within the exception contained in the proviso 
of section 27 and is, therefore, in violation of both the 
letter and the spirit of said section. 

The fact that the grain may be unladen at a Canadian 
port and there intermingled with other American grain 
does not change the character of the transportation if it 
was billed through to an American port, or there existed an 
intent on the part of the consignor or those in charge of 
the transportation that the grain ultimately should be trans- 
ported to an American port, and that intent subsequently 
was carried out. In either case the transportation is not 
complete until the grain reaches its ultimate destination, 
and when it reaches an American port for reentry into the 
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United States the violation of section 27 is complete and 
the grain is subject to forfeiture under the provisions of 
said statute. | 

In the opinion of Attorney General Wickersham (30 Op. 
3) the statute under consideration was section 1 of the 
Act of February 17, 1898 (c. 26, 30 Stat. 248), which pro- 
vides that— 

“No merchandise shall be transported by water under 
penalty of forfeiture thereof from one port of the United 
States to another port of the United States, either directly 
or via a foreign port, or for any part of the voyage, in any 
other vessel than a vessel of the United States.” 

The facts presented to Attorney General Wickersham in- 
volved the transportation of merchandise from Seattle, 
Wash., to Fairbanks, Alaska, by an American vessel from 
Seattle to Skagway, thence by rail across the international 
boundary to Whitehorse, and thence by foreign vessel to 
Fairbanks. Mr. Wickersham held that such transportation 
did not fall within the letter of the statute, for the reason 
that the prohibition was against transportation by water. 
whereas a part of the transportation in question was by 
land. The transportation there was similar to that now 
under consideration, but section 27 of the Merchant Marine 
Act of 1920 prohibits the transportation “by water, or by 
land and water,” so that the transportation now under con- 
sideration violates not only the spirit but the letter of the 
statute. 

Section 27 of the Merchant Marine Act wds construed by 
Attorney General Palmer in 32 Op. 350. The facts there 
presented involved the transportation by a Canadian vessel 
of fish from Alaska to Vancouver, British Columbia, for 
storage, without any intent that any particular consignment 
should be reshipped to the United States, but with full 
knowledge that part of the fish ultimately would be dis- 
tributed to points in the United States. As to the fish trans- 
ported from Vancouver to points in the United States, At- 
torney General Palmer said: 

“Clearly under the circumstances above stated merchan- 
dise has been transported by land and water between points 
in the United States via a foreign port, and part of the 
transportation has taken place in a vessel not built in and 
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documented under the laws of the United States nor privi- 
leged to engage in the coastwise trade. Literally, there has 
been a violation of the Act, but I think that by settled rules 
of construction, acts of this nature apply only where the 
transportation has taken place in one continuous voyage. 

* .* * * * 

“In the case of The Bermuda, 3 Wall, 514, 553-555, the 
Supreme Court said: 

“SA transportation from one point to another remains 
. continuous, so long as intent remains unchanged, no matter 
what stoppages or transshipments intervene. * * *. 

“ce * * Tn an elaborate judgment, Sir William Grant 
reviewed all the cases, and established the rule, which has 
never been shaken, that even the landing of goods and pay- 
ment of duties does not interrupt the continuity of the 
voyage of the cargo, unless there be an honest intention to 
bring them into the common stock of the country. * * *. 

“<* Successive voyages, connected by a common plan and a 
common object, form a plural unit. They are links of the 
same chain, each identical in description with every other, 
and each essential to the continuous whole.’ 

“Clearly whether successive voyages are connected by a 
common plan is a question of fact to be determined from 
the circumstances of each individual case. Applying the 
test laid down by the Supreme Court to the circumstances 
of the present case, it is apparent that the facts fall short 
of showing that the continuity of the voyage has been 
broken.” 

On my interpretation of section 27, as applied to the facts 
presented, and on authority of the decision of the Supreme 
Court in The Bermuda, supra, it is my opinion that the trans- 
portation referred to in class 1 above is in violation of the 
statute, and the grain so transported is subject to forfeiture 
upon arrival at an American port. 

The transportation above referred to as class 2 presents a 
more difficult question, because of the necessity of determin- 
ing whether the facts in each case bring that particular 
transportation within the prohibition of the statute. If the 
grain is transported in a foreign vessel from an American 
port to a Canadian port without any intention on the part 
of the consignor, the consignee, or a subsequent owner that 
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the grain shall be transported to an American port, and 
upon arrival at the Canadian port the grain is intermingled 
with other grain and its identity lost, so that it may be 
said to have entered into the commerce of a foreign country, 
there has been an exportation to a foreign country and the 
transportation is complete upon arrival at the Canadian 
port. Should the consignee or a subsequent purchaser de- 
cide to export the grain from Canada to the United States, 
it must enter the United States as grain of foreign produc- 
tion, and is subject to the payment of such duties as are 
prescribed by the existing tariff act. If the grain consists 
of wheat, it is dutiable at 30 cents per bushel under para- 
graph 729 of the Tariff Act of 1922. In order that such 
grain may reenter the United States free of duty as of 
American production, section 554 of the Tariff Act of 1922 
and Article 219 of Customs Regulations 1923, must be com- 
plied with or the grain will be subject to seizure and 
forfeiture under the provisions of section 588 of the Tariff 
Act. The sections of the Tariff Act and Customs Regula- 
tions above referred to read: 

“ Sec. 554. Transportation through contiguous coun- 
tries.—With the consent of the proper authorities, imported 
merchandise, in bond or duty-paid, and products and manu- 
factures of the United States may be transported from one 
port to another in the United States through contiguous 
countries, under such regulations as the Secretary of the 
Treasury shall prescribe, unless such transportation is in vio- 
lation of section 4347 of the Revised Statutes, as amended, 
section 27 of the Merchant Marine Act, 1920, or section 
588 of this Act. (42 Stat.976.) 

“Sec. 588. Transportation between ports.—If any mer- 
chandise is laden at any port or place in the United States 
upon any vessel belonging wholly or in part to a subject of 
a foreign country, and is taken thence to a foreign port 
or place to be reladen and reshipped to any other port in 
the United States, either by the same or by another vessel, 
foreign or American, with intent to evade the provisions 
relating to the transportation of merchandise from one 
port or place of the United States to another port or place 
of the United States in a vessel belonging wholly or in 
part to a subject of any foreign power, the merchandise 
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shall, on its arrival at such last-named port or place, be 
seized and forfeited to the United States, and the vessel 
shall pay a tonnage duty of 50 cents per net ton. (42 Stat. 
981.) 

“ Art. 219. Transshipment.—Any transshipment of mer- 
chandise in foreign territory from cars to vessels or from 
vessels to cars must be made under the supervision of a 
customs officer. In such cases an extra copy of the mani- 
fest will be made out for each place of transshipment and 
mailed to the customs officer stationed at such place, who 
will supervise the transshipment, note the same on the con- 
ductor’s or master’s copy of the manifest, return said copy 
and forward the extra copy by mail to the port of destina- 
tion in the United States.” 

It will be observed, however, that section 554 permits 
the reentry of American products only when the transpor- 
tation thereof has not been in violation of section 27 of 
the Merchant Marine Act or of section 588 of the Tariff 
Act. Where an attempt is made to comply with section 
554 of the Tariff Act and article 219, Customs Regulations, 
in order to avoid the payment of duties, the intent of the 
shipper is disclosed, and if transportation has been by a 
foreign vessel not privileged to engage in coastwise trade 
such transportation falls within class 1 above referred to 
and is clearly in violation of section 27 of the Merchant 
Marine Act. 

The transportation referred to as class 2 must be con- 
strued either as a violation of section 27 of the Merchant 
Marine Act or as an exportation of American grain to 
a foreign country, the transportation of which is complete 
upon its arrival at the port of destination in the foreign 
country. If the latter, it loses its identity as American 
grain and is subject to the payment of duty upon importa- 
tion into the United States. 

That the intent of the shipper must govern rather than 
the contract of shipment was decided by the Supreme Court 
in the case of Baltimore and Ohio Railroad Co. v. Settle, 
et al., 260 U. S. 166. In that case the question before the 
court was whether a shipment of lumber from one State 
to a point in another State, where it was reshipped to an- 
other point in the same State, could be considered as an 
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interstate shipment to the point of final destination. The 
court held that the intention of the shipper, and not the 
contract of shipment, was the controlling factor in decid- 
ing whether the shipment took the interstate through rate 
to point of final destination. The court said (p. 171): 

“In other words, Madisonville was at all times the desti- 
nation of the cars; Oakley was to be merely an intermediate 
stopping place; and the original intention persisted in was 
carried out. That the interstate journey might end at 
Oakley was never more than a possibility. Under these cir- 
cumstances, the intention as it was carried out determined, 
as matter of law, the essential nature of the movement; 
and hence that the movement through to Madisonville was 
an interstate shipment. For neither through billing, unin- 
terrupted movement, continuous possession by the carrier, 
nor unbroken bulk, is an essential of a through interstate 
shipment. These are common incidents of a through ship- 
ment; and when the intention with which a shipment was 
made is in issue, the presence, or absence, of one or all of 
these incidents may be important evidence bearing upon 
that question. But where it is admitted that the shipment 
made to the ultimate destination had at all times been 
intended, these incidents are without legal significance as 
bearing on the character of the traffic.” 

It can be determined only from the facts presented in 
each case whether there existed such an intent to transship 
the grain to an American port or place as would constitute 
a continuous transportation and result in violation of sec- 
tion 27 of the Merchant Marine Act, or whether, in the 
absence of such intent, the continuity of the transportation 
was broken upon arrival at the foreign port and the grain 
entered into the commerce of the foreign country and lost 
its identity as an American product. Only general rules 
of law may be laid down here. Whether the facts presented 
in any particular case come within such rules must be de- 
termined by the officer charged with the administration of 
the Act. 

In conclusion I have to advise you— 

First. That the transportation of American grain from 
an American port to a Canadian port and thence to an 
American port, either consigned through to the American 
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port or with a present existing intention on the part of 
those transporting the grain that the same shall ultimately 
be transported to an American port, where any part of the 
transportation is in a foreign vessel, is a violation of sec- 
tion 27 of the Merchant Marine Act of 1920. 

Second. That where American grain is transported in a 
foreign vessel from an American port to a Canadian port 
without existing intent on the part of those responsible for 
the transportation that the grain shall be transshipped to 
an American port and the grain is intermingled and its 
identity lost, such transportation becomes an exportation 
from the United States. Whether the subsequent trans- 
portation of such grain to an American port is a violation 
of section 27 of the Merchant Marine Act must be deter- 
mined by the existing facts in each case. The intention of 
the shipper, and not the contract of shipment, is the con- 
trolling factor in determining whether the transportation 
is a violation of the Act. 

Respectfully, 
HARLAN F. STONE. 


To the SECRETARY OF COMMERCE, 


RIGHT OF INJURED SEAMEN ON SHIPPING BOARD VESSELS 
TO COMPENSATION 


Seamen employed on Shipping Board vessels, operated under the 
present MO 4 form of agreement, are employees of the United States 
and as such are entitled to the benefits of the Federal Employees’ 
Compensation Act. 

The opinion of March 11, 1924 (34 Op. 120), in so far as it conflicts 
with the views herein expressed, is to be deemed overruled. 


DEPARTMENT OF JUSTICE, 
January 17, 19265. 

Srr: In further reference to my letter of August 7, 1924, 
relating to an opinion on the right of injured seamen on 
vessels of the United States Shipping Board Emergency 
Fleet Corporation to receive compensation under the Fed- 
eral Employees’ Compensation Act, 39 Stat. 742, I have 
the honor to reply as follows: 

I have received an opinion from the Acting General Coun- 
sel of the Shipping Board and also from the attorney of 


364 hight of Injured Seamen to Compensation. 


the Employees’ Compensation Commission, and there has 
been submitted for consideration therewith a statement by 
the General Counsel of the Shipping Board showing the 
status of seamen employed on Shipping Board vessels, ac- 
companied by copies or originals of the following docu- 
ments: 7 

“1. General Order No. 11, dated August 30, 1921, relat- 
ing to preference in employment for competent American 
citizens on Shipping Board vessels. 

“9. General Order No. 188-J, Shipping Board Emer- 
gency Fleet Corporation, General Comptroller’s Depart- 
ment, and Treasurer’s Department General Order No. 134 
issued May 26, 1922, and modified by sundry amendments 
of August 31, 1922, July 1, 1923, July 15, 1923, and Octo- 
ber 12, 1923. 

“ 3. Resolution adopted by the United States Shipping 
Board January 10, 1924, authorizing the Emergency Fleet 
Corporation to exercise the power and authority vested in 
the Shipping Board by the Merchant Marine Act 1920, with 
respect to the management, operation, maintenance and 
repair of Shipping Board vessels and placing all power, 
authority and control essential to the full and efficient op- 
eration of Shipping Board vessels in the Emergency Fleet 
Corporation, and repealing all resolutions, general or special 
orders in so far as they conflict with the provisions of this 
resolution. 

“4, Photostat of MO 4 agreement, dated December 15, 
1920. 

“5. Photostat of addendum to said contract effective as 
of January 1, 1921, dated June 11, 1921. 

“6. Photostat of second addendum to MO 4 agreement, 
dated August 30, 1922. 

“7, A mimeograph blank form of a new form of agency 
agreement which is superseding the first MO 4 agreement, 
adopted in August, 1924. 

“8, A certified copy of shipping articles of the steam- 
ship Conehatta containing pay roll of employees on said 
vessel, dated January 10, 1924, and certitied by the United 
States shipping commissioner at Baltimore on March 81, 
1924. | 
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“9. Photostat of voucher No. 3551A, dated February 28, 
1924, with photostat of General Comptroller’s Department, 
Fleet Corporation, “ Pay roll for advance account of wages 
earned,” dated January 11, 1924, for pay of seamen on 
voyage number 70 of said steamship Conehatta, and photo- 
stat of similar pay roll from January 11, 1924, to February 
28, 1924, certified by the shipping commissioner.” 

These documents are mentioned in detail because many 
of them were not submitted to this Department heretofore. 
The facts relating to the management and operation of 
the Shipping Board vessels by the managing agent under 
the direction of the Fleet Corporation are thus stated by the 
General Counsel for the United States Shipping Board: 

“All Shipping Board vessels are owned by the United 
States. (Sec. 4, Merchant Marine Act of 1920.) By au- 
thority of section 12 of that Act, some of the vessels are 
“managed and operated by the Board.” Such manage- 
ment and operation is carried on through the agency of 
private concerns. The form of agency contract is known as 
MO 4. This contract, in form and substance, is the con- 
tract of the Government. In the making of it, the Govern- 
ment acts by the Shipping Board. The Fleet Corporation 
is an intermediary between the Government and the agent. 
The Government owns the entire outstanding capital stock 
of the Fleet Corporation, and employs the machinery of 
its organization in matters of detail in dealing with man- 
aging agents. | 

“In practice the crew is hired and sent aboard the vessel 
by the Fleet Corporation Sea Service Bureau, upon infor- 
mation by the managing agent that the ship needs a crew 
(Chairmar.’s General Order N. 11, dated August 30, 1921) 
The crew sign shipping articles, which by statute are in 
form a contract between the master and the individual mem- 
bers of the crew. ‘Thereafter the crews are carried on the 
pay rolls of the Fleet Corporation (copy ordinary pay roll 
attached). The method whereby money to pay them is se- 
cured, and whereby they are paid, is the following: The 
managing agent requests the disbursing officer of the Fleet 
Corporation to supply such sum of money as is necessary to 
pay the crew, the disbursing officer gives the managing agent 
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« check, the proceeds of which are passed to the master, and 
by him to the shipping commissioner, who pays the crew.” 

In conformity with settled practice I accept this state- 
ment as accurately descriptive of the relationship between 
the United States and seamen on Shipping Board vessels. 

The MO 4 agreement referred to in paragraph 7, supra, 
is, In important particulars, unlike the contract formerly 
in use, and considered in 34 Op. 123. 

The present form of agreement is “between the United 
States of America, hereinafter designated as the owner, 
acting through the United States Shipping Board, repre- 
sented by the United States Shipping Board Emergency 
Fleet Corporation.” The word “owner ” is substituted for 
the word “corporation ” throughout the new agreement. 

The relation of the United States to the management and 
operation of the ships is now emphasized in numerous pro- 
visions of the agreement, including the following: The 
operation, conduct and business of the vessel is to be “ un- 
der the supervision of the owner at all times.” (Par. 1.) 
The agent agrees to operate and conduct the business of the 
vessels in accordance with the directions, orders, and regu- 
lations which the owner may from time to time prescribe. 
(Par. 2.) The agent agrees to man, equip, victual and 
supply all vessels “ subject to such restrictions and in such 
manner as the owner may prescribe,” and to pay “ for ac- 
count of the owner” the cost thereof and all other costs and 
expenses incident to the management, operation and conduct 
of the vessel as the agent may from time to time be directed 
by the owner.” (Par. 3.) No extraordinary repairs or 
expenses of any kind shall be made or incurred, and no 
alteration in the hull, machinery, or equipment shall be 
made by the agent, except in case of emergency, without 
first securing in writing the authorization of the owner, and 
all such expenses properly incurred shall be for the account 
of the owner. (Par. 4.) The agent is required to exercise 
reasonable care to protect and safeguard the interests of 
the owner in all respects, and to avoid loss and damage of 
every nature to the owner. (Par. 5.) The agent agrees to 
deposit all moneys collected on behalf of the owner in a 
national bank or a bank which is a member of the Federal 
Reserve Association, or some other bank that may be ap- 
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proved by the owner, as a separate fund. The money shall 
‘be the property of the owner and drawn upon only as di- 
rected by the owner, and all disbursements shall be made 
in such manner or form as may be prescribed or approved 
by the owner; and the agent must account for all moneys 
received or disbursed at such times and in such form as 
directed by the owner, and only items supported by proper 
vouchers or accountings will be allowed in settlement. 
(Par. 9.) 

Paragraph 11 defines the compensation payable to the 
agent by the United States and the items of cost which the 
agent agrees to assume and pay for his own account. The 
latter clearly relate to the individual activities of the agent. 
as distinguished from his operations as set out in the clauses 
of the agreement hereinbefore referred to. 

Under paragraph 16 the owner has the right at any time 
to terminate the agreement and to assume control forthwith 
of the vessels and to collect directly all freight moneys or 
other debts remaining unpaid; and by paragraph 17: 

“The trade name under which a line or route is operated 
with vessels of the owner shall be subject to the approval of 
the owner and shall not contain the name of the agent, and 
such trade name shall remain the property of the owner.” 

The changes introduced into the new contract were for the 
purpose of making it clearer that the contract is that of the 
United States and not that of the Fleet Corporation, and the 
practical construction by the Shipping Board is thus stated: 

“Our view has always been that the masters and crews 
of Shipping Board vessels are agents and servants of the 
United States. The vessels are owned by the Government. 
The Fleet Corporation acting as agent for the United States 
appoints the managing agents, who in turn select the crew. 
They do so subject to the rules and regulations issued by the 
owner. The masters and crews become the agents and ser- 
vants of the owner, the United States, and not of the inter- 
mediary agents, the Fleet Corporation and the managing 
agents The latter do only what they are authorized and 
directed to do in employing the masters and crews.” (Cit- 
ing cases. ) 

The present form of contract, as a whole, makes clear the 
relation of principal and agent between the United States 
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and the agent, with only limited authority in the agent. It 
is 1n no sense a charter or a lease of the vessels. The agent 
can nut be held as an insurer of the safety of the men em- 
ployed for the account of the United States unless the 
principle of the Compensation Law is to be ignored and its 
remedial purpose defeated. 

Congress provides the funds for the operation, mainte- 
nance and repair of the vessels, and has restricted the amount 
which may be used for repair anu reconditioning. (See 
Act of February 13, 1923, c. 72, 42 Stat. 1227, 1241; Act of 
June 7, 1924, c. 292, 43 Stat. 529, 531. 

Advances to the agent are made by the disbursing officer 
of the Fleet Corporation for operating expenses upon the 
requisition of the managing agent. (General Order 187-J; 
General Order 134.) 

All the fiscal operations are for the account of the owner— 
the United States—and are controlled, in detail, by general 
orders. If the operation of the ships result in a profit, that 
profit accrues to the United States. If losses result, they 
are borne by the United States, but the agent nevertheless 
receives his compensation in either event. 

The method by which seamen are hired and paid, as stated 
by the General Counsel for the Shipping Board, supra, 
show that they are hired by the United States and paid by 
the United States from its funds. 

The Federal Employees’ Compensation Act (39 Stat. 742, 
c. 458), provides, in section 1: 

“That the United States shall pay conpensation as here- 
inafter specified for the disability or death of an employee 
resulting from a personal injury sustained while in the 
performance of his duty.” 

And in section 40 the term “ employee ” is defined as includ- 
ing “all civil employees of the United States and of the 
Panama Railroad Company.” (39 Stat. 750.) 

The underlying theory of the Federal Employees’ Com- 
pensation Law is that men engaged in the public service are 
to be regarded as the human part of the machinery used in 
such service; and if men are injured, they are to be com- 
pensated as an incident of this service. If a ship breaks 
its propeller or part of its engine, the necessary repairs and 
replacements are made at the expense of the United States, 
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and it would seem to follow that the spirit of the Compensa- 
tion Law requires the cost of rehabilitating or compensating 
broken parts of the human machinery or those dependent 
upon them to be borne in the same way. 

My conclusion, therefore, as to ships operated under the 
present MO 4 form of agreement, is that, inasmuch as the 
ships are owned by the United States, operated for the bene- 
fit of the United States with its money and at its expense, 
and that, as a part of such operation, the men are hired and 
paid by the United States from money appropriated by the — 
Congress of the United States, these men thus employed, 
thus hired, and thus paid, are in fact working for the United 
States. In other words, they are employees of the United 
States, and as such are entitled to the benefits of the Federal 
Employees’ Compensation Act. 

I adhere to the view expressed in the former opinion that 
such employees are not entitled te be paid by the Commis- 
sion if they have received compensation from the Shipping 
Board, as stated in 34 Op. 120; but so far as that opinion 
conflicts with the views herein expressed, it is to be deemed 
overruled. | 

I inclose copy of this opinion for transmittal to the Fed- 
eral Employees’ Compensation Commission. 

Respectfully, 
HARLAN F. STONE. 

To The PResmwenrt. 


CONSTRUCTION OF SECTION 305 OF WORLD WAR VET- 
ERANS’ ACT—REVIVAL OF LAPSED INSURANCE. 


The uncollected compensation referred to in section 305 of the World 
War Veterans’ Act as due at the time of the lapse of the insurance 
need not necessarily remain uncollected to the time of the death or 
permanent disability of the veteran, but if at the time of the 
maturity of the insurance there should be another instalment of 
compensation due and uncollected the requirements of the statute 
would be met and the insurance continued subject to the provisions 
of said section 305 as to the amount due. 


DEPARTMENT OF JUSTICE, 
January 20, 1926. 
Sir: I am in receipt of your letter of December 1, 1924, 
inclosing copy of the opinion of the General Counsel of 
89835°—26—VOL. 34———-24 
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the United States Veterans’ Bureau, of the same date, 
construing Section 305 of the World War Veterans’ Act, 
1924 (43 Stat. 607, 626), and requesting my opinion upon 
the subject. 

You state that certain officials of the Bureau are not in 
accord with the General Counsel and that in view of ths 
conflict of opinion in the Bureau and the expense to which 
the Government will be subjected, should his advice be 
followed, you submit the question for my consideration. 

Section 305 is as follows, the underscoring being mine: 

“Where any person has heretofore allowed his insurance 
to lapse while suffering from a compensable disability for 
which compensation was not collected and dies or has died, 
or becomes or has become permanently and totally disabled 
and at the tume of such death or permanent total disability 
was or ws entitled to compensation remaining uncollected, 
then and in that event so much of his insurance as said 
uncollected compensation computed in all cases at the rate 


| _ provided by section 302 of the War Risk Insurance Act 


as amended December 24, 1919, would purchase if applied 
as premiums when due, shall not be considered as lapsed; 
and the United States Veterans’ Bureau is hereby author- 
ized and directed to pay to said soldier, or his beneficiaries 
as the case may be the amount of said insurance less the 
unpaid premiums and interest thereon at 5 per centuim 
per annum compounded annually in installments as pro- 
vided by law.” 

I understand you to request that you be advised as to 
whether the subsequent payment to the soldier of any com- 
pensation, which was uncollected at the date of the lapse of 
the insurance—that is, at the time when the soldier first failed 
to pay his premium in cash—must remain uncollected at 
the time of the maturity of the insurance or whether if 
at that time any other installment of compensation remains 
uncollected, the Government will be obligated to pay such 
amount of insurance as would have been purchased by the 
amount of compensation uncollected at the date of matu- 
rity, less all unpaid premiums with interest, computed in 
accordance with the Act. 

It is, of course, your duty to construe the section in 
accordance with the purpose and intent of Congress if 
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that purpose can be ascertained, and in that connection 
you have the right to consider the reports of committees 
of the Senate and House to aid you in determining the 
legislative intent if the language of the Act is obscure 
or ambiguous. (Duplex Co. v. Deering, 254 U.S. 448, 474.) 

Senate Report 397, No. 48, p. 5, upon S. Bill 2257, of 
which Section 305 was a part, states: 

“ Automatic revival of insurance is provided in whole 
or in part in the cases of any person who allowed _his 
insurance to lapse while suffering from a compensable dis- 
ability for which compensation was not collected where 
such person dies or becomes permanently and totally dis- 
abled without collecting such compensation, the amount 
of uncollected compensation to be computed at the rate 
provided by Section 302 of the war risk insurance act as 
amended, December 24, 1919. This provision makes defi- 
nite the language interpreted by the bureau in the Schwartz 
case. The provision for deduction of premiums from the 
amount of insurance so revived remains the same as in 
the present law.” | 

Prior to August 9, 1921, the failure to pay premiums 
automatically lapsed the insurance and veterans who had 
made application for compensation were frequently de- 
layed in the adjudication of their claims and the award of 
the compensation to which they might be entitled was de- 
ferred until after their insurance had been so lapsed. 

Under these circumstances their remedy as to the in- 
surance was confined to an application to reinstate the same 
and injustice frequently resulted to them in consequence, 
notwithstanding the fact that at the time when they failed 
to pay the renewal premiums the Government was obligated 
to pay them an amount as compensation equal in practically 
every instance to an amount sufficient to pay the premiums 
due. 

August 9, 1921, Congress amended the War Risk In- 
surance Act by adding thereto section 408 (42 Stat. 156), 
which was amended March 4, 1923 (42 Stat. 1525), to 
read in part, the underscoring being mine: 

“That where any soldier has heretofore allowed his in- 
surance to lapse, while suffering from wounds or disease 
suffered or contracted in line of service, and was at the 


372 Section 305 of World War Veterans’ Act. 


time he allowed his insurance to lapse entitled to compensa- 
tion on account thereof in a sum equal to or in excess of 
the amount due from him in premiums on his said insur- 
ance, and dies or has died from said wounds or disease, or 
becomes or has become permanently and totally disabled by 
reason thereof, without collecting said compensation, and at 
the time of such death or permanent total disability had or 
has sufficient uncollected compensation to pay all unpad 
premiums, then and in that event said policy shall not be 
considered as lapsed, and the United States Veterans’ Bu- 
reau is hereby authorized and directed to pay to the said 
soldier or his beneficiaries under said policy the amount of 
said insurance less the premiums and interest thereon at 
5 per centum per annum compounded annually in install- 
ments as provided by law.” 

Schwartz was granted insurance while in the service and 
was discharged August 26, 1918, on account of tuberculosis, 
the last premium being deducted from his July, 1918, pay 
roll, and thereafter no premiums were paid. 

He applied for compensation December 9, 1918, at which 
time his insurance had lapsed for nonpayment of premiums 
and was thereafter rated as temporarily totally disabled 
from date of discharge. 

At the time of the lapse, therefore, there was due him 
uncollected compensation in an amount sufficient to pav 
the premium, but there was no authority of law to waive 
the lapse, and manifestly an application to reinstate the 
insurance would have been denied because of the physical 
condition of the soldier. | 

At the time of the award: of compensation the maximum 
rate was fixed by law at $30 per month, and Schwartz 
was paid that amount until December 24, 1919, when the 
Sweet Amendment was passed, increasing the maximum to 
$80 per month (41 Stat. 373, 374), and declaring that the 
law as so amended should be “ deemed to be in effect as of 
April 6, 1917.” 

At this time there was still no authority of-law to re- 
lieve Schwartz from the effect of the lapsing of his insur- 
ance through the failure to pay premiums and from Decem- 
ber 24, 1919, he was paid compensation at the rate of $80 
monthly, including the difference between $30, the maximum 
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rate authorized at the time the award of compensation was 
made, from the date of discharge, August 26, 1918, to the 
time of the passage of the amendment, December 24, 1919. 
He was finally rated permanently totally disabled, March 
26, 1923, as of September 30, 1919, but died, November 14, 
1922. 

Upon application for his insurance it was held by your 
General Counsel that section 408 had no effect upon and 
did not revive the insurance from the effect of the lapse 
for the reason that he had drawn “all the compensation 
to which he was entitled prior to the amendment of Decem- 
ber 24, 1919, and that at the time he allowed his insurance 
to lapse he was not entitled to compensation in a sum equal 
to or in excess of the amount due from him in premiums,” 
and that while the compensation was increased by the 
Sweet Amendment that increase was wholly collected by 
the insured “and was not in fact legally due prior to the 
passage of such amendment and thus the insured was not 
legally entitled to it at the time of the lapse.” 

The opinion in question apparently failed to take into 
consideration the plain language employed in section 408 
and the fact that the Sweet Amendment specifically de- 
clared that the increase in the maximum rate of com- 
pensation should be effective as of April 6, 1917. In this 
respect it is not convincing as to its legal soundness and 
is contrary to the previous opinions of the General Counsel 
upon the same subject. 

However, the Senate Report upon section 305 makes 
clear that the intention of Congress was to declare that 
the Veterans’ Bureau should not be governed by the harsh 
principles laid down in the Schwartz case, and that con- 
clusion is justified and supported by the language employed 
in section 805. 

It must be borne in mind that the War Risk Insurance 
Act and its various amendments, as well as the World 
War Veterans’ Act, 1924, are beneficial or benevolent stat- 
utes having mainly reference to the public good, and like 
all other statutes of this nature they ought to receive a 
fair and reasonable interpretation, according to the just 
import of their terms, and there is no reason for giving to 
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them a strict and narrow interpretation to avoid the mani- 
fest policy of Congress. 

These statutes all declare that the purpose in granting 
insurance is to give to the veterans “ greater protection for 
themselves and their dependents” than is provided by the 
compensation sections, and declares that the insurance shall 
mature upon the death or permanent total disability of the 
veteran. 

Section 305 of the World War Veterans’ Act, 1924, is a 
remedial or curative statute as applied to section 408 of 
the War Risk Insurance Act, intended to obviate the re- 
strictions thrown about the latter by the opinion in the 
Schwartz case, and should therefore be liberally construed 
to accomplish the obvious intention and purpose of 
Congress. 

I understand that in applying sections 408 and 305 you 
have heretofore held that the subsequent payment of com- 
pensation awarded to a veteran, which was due him but 
uncollected at the time his insurance contract lapsed for 
failure to pay premiums, did not affect his right to have 
the insurance considered as continued, provided there was 
some uncollected compensation due at the time of his death 
or permanent total disability, but that the unpaid premiums 
should simply be considered as deferred charges against 
the insurance and be deducted therefrom with interest com- 
puted as directed by law. 

Section 409 of the War Risk Insurance Act, as amended 
August 9, 1921, and March 4, 1923 (42 Stat. 157, 1526), 
and section 306 of the World War Veterans’ Act, 1924, 
authorize the Veterans’ Bureau to make provision in ac- 
cordance with regulations for the “ Waiver of premiums 
on yearly renewable term insurance and United States Gov- 
ernment life insurance (converted insurance) on the due 
date thereof” and provide “that the insurance may be 
deemed not to lapse” in certain specified cases, and each 
section contains the provision: 

“That all premiums, the payment of which when due is 
waived as above provided, shall bear interest at the rate 
of 5 per centum per annum compounded annually from 
the due date of each premium, and if not paid by the in- 
sured shall be deducted from the insurance in any settle- 
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ment thereunder or when the same matures either because 
of permanent total disability or death.” 

The substantial difference between sections 408 and 305 
is that the former requires that the uncollected compensa- 
tion shall be sufficient to equal the unpaid premium due, 
while the latter provides that should the compensation be 
less than that amount the insurance shall be continued for 
such amount within the range authorized by the statute 
and the specific contract as the uncollected compensation 
would be sufficient to purchase. 

It is true the language of section 305 is broader than 
would be necessary to continue the Schwartz insurance, but 
its language is free from ambiguity and clearly provides 
that the amount of insurance less unpaid premiums with in- 
terest thereon, as stipulated by the statute, shall be payable 
if the insured has allowed his insurance to lapse while 
suffering from a compensable disability for which com- 
pensation was not collected (that is, at the time of the 
lapse), and if at the time of death or disability there was 
or is compensation uncollected. 

There is nothing in the language of the statute requir- 
ing that the compensation remaining unpaid at the time of 
death or permanent disability should be the same compensa- 
tion which was due at the time of the lapse of the policy. 
Such a construction would be strained and narrow and con- 
trary to the purpose and intent of the War Risk Insurance 
legislation. 

I therefore concur in the reasoning of your General 
~ Counsel in his opinion of December 1, 1924, and referring 
to your specific inquiry advise you that in my opinion the 
uncollected compensation referred to in section 305 as due 
at the time of the lapse need not necessarily remain un- 
collected to the time of the death or permanent disability 
of the veteran, but that if at the time of the maturity of 
the insurance there should be another installment of com- 
pensation due and uncollected the requirements of the stat- 
ute would be met and the insurance continued subject to 
the provisions of section 305 as to the amount due. 

Respectfully submitted. 

HARLAN F. STONE. 

To the Director, UNITED States VETERANS’ BUREAU. 
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COMMUNITY PROPERTY IN CALIFORNIA—FEDERAL 
ESTATE TAX. 


Under the laws of California the wife has a vested interest in the 
community property during the existence of the marriage relation 
and, upon the death of her husband, her half of the community 
estate is not subject to the Federal estate tax. 

Opinion of February 26, 1921 (32 Op. 435), modified. 


DEPARTMENT OF JUSTICE, 
March 8, 1924. 

Sir: Acknowledgment is made of your letter of December 
12, 1923, requesting a reconsideration of an opinion of this 
Department dated February 26, 1921, which held znfer aka 
that under the laws of California the wife has no vested 
interest in the community property and hence that por- 
tion of it which passes into her control upon her husband’s 
death is subject to the Federal estate tax imposed by the 
Revenue Act of 1916, as amended by the Act of 1917. 

Your inquiry applies only to the portions of the former 
opinion (32 Op. 485) which relate to community property 
in California." 

In brief the question, as you put it, is, whether any “ modi- 
fication is necessary in the opinion previously rendered, as 
to the effect of the change made in the California Inheritance 
Tax Act in 1917, or does the previous opinion stand?” 

The conclusions in the former opinion were based on the 
assumption that— 


“the California courts have held that under the law as it 
stood prior to 1917 the wife had no vested interest in com- 
munity property prior to the dissolution of the marriage ;” 
and hence reasoning from such a premise it decided that the 
amendments to the California Code passed in 1917 exempt- 
ing the wife’s share of the community property from in- 
heritance tax (chap. 589 Stat. Cal. 1917, p. 880) and the 
further restrictions imposed in 1917 upon the husband in 
the management of the community property (Sec. 172a, 
Civil Code of California) did— 


1Such portions are found from the third paragraph, p. 454, to the summary 
on p. 458 and paragraph one on p. 461 of the opinion. 

NOTE.—At the instance of the Secretary of the Treasury this opinion was 
recalled for further consideration and review, but was subsequently re- 
affirmed and reestablished by the opinion of October 9, 1924 (34 @p, 395). 
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“not change the rule of community property in the State 
nor vest in the wife any interest thereto prior to the dissolu- 
tion of the community.” 

_ As will later appear from a review of judicial opinions, 
it is doubtful whether the assumption of the holding of 
California courts could be so conclusively stated. But since 
February, 1921, when that opinion was promulgated by this 
Department, three new elements have entered into this 
question: 

(a) The Federal Circuit Court of Appeals for the Ninth 
Circuit, in the case of Wardell v. Blum, 276 Fed. 226, has 
decided contrariwise, holding that the change in the Calli- 
fornia Inheritance Tax Law was “ manifestly a clear statu- 
tory declaration that the wife’s half of the community prop- 
erty is not a part of the property of the deceased husband,” 
and although the act of the legislature could of course in 
terms apply only so far as State inheritance taxes are con- 
cerned, it nevertheless “settles the question * * * against 
the Government.” The Federal Circuit Court further con- 
cludes that even were the case not controlled by the Cali- 
fornia Inheritance Tax amendment, the rule of law an- 
nounced by the Supreme Court of the United States in 
Arnett v. Reade, 220 U. S. 311, would compel the same ex- 
emption for the wife, for “it is very plain that the wife 
has a greater interest than the mere possibility of an ex- 
pectant heir,” and the Federal Estate Tax Act (Secs. 201, 
202, 203, 39 Stat. 777) only attempts to tax the decedent’s 
estate. The Supreme Court of the United States refused 
to review this decision by denying the Government’s peti- 
tion for a writ of certiorari March 6, 1922 (258 U. S. 617). 

(6) The Legislature of California has continued to pass 
amendments to its Community Property Laws, which, much 
more conclusively than those of 1917, can only be explained 
by a legislative recognition of an existing property right of 
the wife in community property. (See California Statutes, 
1923, pp. 29, 30.) 

(c) The Supreme Court of California on August 17, 
1923, handed down a decision in Roberts v. Wehmeyer, 218 
Pac. 22, affirming the conclusions of the Federal Court in 
the Blum case, supra, as far as the effect of the 1917 amend- 
ment to the inheritance tax is concerned, but in so far as 
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the opinion relied on Arnett v. Reade, supra, as proof that 
a wife had at all times had an interest or estate in the com- 
munity property they felt “constrained to disagree with it.” 
Commenting upon the fact that the United States District. 
Court in the Blum case had decided “ unqualifiedly ” that 
Section 172a of the Civil Code recognizes in the wife a 
“valid subsisting vested interest and estate in the com- 
munity property during the life of the husband,” the Cali- 
fornia Supreme Court said, “ We need express no opinion 
of the decision of the United States District Court, for, as 
we have already held, Section 172a has no application to 
the property involved in the case at bar.” 

Hence, we are faced with a conflict of authorities in the 
following situations: 

The United States District Court for the Northern Dis- 
trict of California, and the United States Circuit Court of 
Appeals for the Ninth Circuit have decided that the wife, 
upon the death of her husband, free of Federal or State 
inheritance tax obligation, comes into possession of her half 
of the community property, not as his heir, but by virtue 
of her valid vested interest in the community estate, which 
California Statutes of 1917 recognize and protect. In what 
is probably only a dictum the Supreme Court of California 
expresses approval of the wife’s tax exemption by the Fed- 
eral Court, but specifically withholds judgment as to whether 
the 1917 amendments to the Community Property Laws of 
California give her a vested interest. 

You are following an opinion of the Attorney General fur- 
nished you February, 1921, holding that the half of the com- 
munity property which she takes at her husband’s death 
passes‘ to her as to an heir and subject to the Federal Estate 
Tax of 1916 as amended by the Revenue Act of 1917. 

Manifestly both interpretations can not stand, and it is 
myy opinion that the former opinion of this Department - 
must be modified to harmonize with the decision of the 
Federal Circuit Court of Appeals in the case of Blum v. 
Wardell, for the following reasons: 

The question turns on what the real nature of a wife’s 
interest 1s in the community estate according to the laws 
of California. In every other State where the community 
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property system prevails the wife’s interest is recognized as 
a vested property right. One line of California decisions has 
described her merely as an “ heir expectant” of her husband, 
and 1f these decisions are the only source of enlightenment on 
this subject, the reasoning in Blum v. Wardell must fail. 
But there is another course of judicial opinion equally trace- 
able throughout the California Supreme Court Reports, 
which recognizes her property interest in community gains. 

These two theories have played back and forth across the 
field of judicial interpretation in California and no real 
analysis of the question can be made by ignoring the “ score ” 
of either. 

In addition to what the courts have said, the Constitution, 
and the provisions of the Civil Code of California have 
maintained a practically parallel statutory course with those 
of other community property States whose courts unhesitat- 
ingly affirm her property right. 

Particularly must the numerous amendments to the Cali- 
fornia Law passed since 1917 be analyzed as bearing on the 
intent of the legislature to protect what some California de- 
cision had failed to recognize—the vested interest of the wife 
in community estate. 

Provisions of the California Law; the diverging lines of 
cases bringing judicial interpretation up to 1917; and the 
legislative enactments since 1917 as bearing on the conclu- 
sions of the Federal Court in the Blum v. Wardell case, 
will in turn be considered. 


LAWS OF CALIFORNIA. 


The Constitution of California, adopted in 1849, contained 
this significant provision (Art. XI, Sec. 14) : 

“All property, both real and personal, of the wife, owned 
or claimed by marriage, and that acquired afterward by 
gift, devise, or descent, shall be her separate property; 
and laws shall be passed more clearly defining the rights 
of the wife, in relation as well to her separate property, 
as to that Aeld? in common with her husband. Laws shall 
also be passed pre for the reas of the wife’s 
separate property.” 


2 Italics ours. 
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In 1850 the first Legislature of California met and from 
it we find a definition of what was meant by property “ held 
in common with her husband” (see Statutes of 1850, p. 254 
et seq.), where separate and community property are sepa- 
rately described and it was provided that “upon the death 
of ezther husband or wife one half of the common property 
shall go to the survivor” and “in case of dissolution of 
the marriage” by divorce “* * * the common property 
shall be equally divided between the parties.” The husband 
was given full power of management and control of the 
property during existence of the marriage. 

Subsequent Legislatures of California have added safe- 
guards for protecting the rights of the wife by setting up 
checks on the husband’s absolute control of it, but no legis- 
lative enactment has disturbed the community property 
system. 

In 1861 Section 11 of the Statutes (pp. 310, 311) was 
amended to make all of the community property go to 
the surviving husband upon the death of the wife, but still 
the distinction of his ownership in only half was preserved 
by leaving half of it, only, subject. to his testamentary 
disposition. 

In 1863-64 again the legislature amended Section 11 
(Stats. 1863-64, p. 363) to allow the entire common property 
upon the death of the wife to go to the husband without 
administration. 

In 1872 and 1874 the laws of California were codified and 
again we find embedded in the code, and never subsequently 
changed the clear distinction of community interest recog- 
nized as a species of property ownership of each spouse. 

The pertinent sections of the Civil Code of California 
follows: ® 

“Src. 682. Ownership of several persons, The ownership 
of property by several persons is either: 

1. Of joint interests; 

9. Of partnership interests; 

8. Of interests in common; : 

4, Of community interest of husband and wife.” 

“ Sec. 687. Community property. Community property is 
property acquired by husband and wife, or either, during 


#1 insert all italics in statutes set out hereafter for convenient emphasis, 
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marriage, when not acquired as the separate property of 
either.” 

“Sec. 161. May be joint tenants. A husband and wife may 
hold property as joint tenants, tenants in common, or as 
community property. 

“Src. 162. All property of the wife, owned by her be- 
fore marriage, and that acquired afterwards by gift, be- 
quest, devise, or descent, with the rents, issues, and profits 
thereof, is her separate property. The wife may, without 
the consent of her husband, convey her separate property. 

“Sec. 163. All property owned by the husband before 
marriage, and that acquired afterwards by gift, bequest, 
devise, or descent, with the rents, issues, and profits thereof, 
is his separate property. 

“Sec. 164. All other property acquired after marriage 
by either husband or wife, or both, [including real property 
situated in this State, and personal property wherever situ- 
ated, acquired while domiciled elsewhere, which would not 
_ have been the separate property of either if acquired while 
domiciled in this State,] * is community property; but wher- 
ever any property is conveyed to a married woman by an 
instrument in writing, the presumption is that the title is 
thereby vested in her as her separate property. And in 
case the conveyance is to such married woman and to her 
husband, or to her and any other person, the presumption is 
that the married woman takes the part conveyed to her, as 
tenant in common, unless a different intention is expressed 
in the instrument, and the presumption in this section 
mentioned is conclusive in favor of a purchaser or encum- 
brancer in good faith and for a valuable consideration. And 
- in cases where married women have conveyed, or shall here- 
after convey, real property which they acquired prior to 
May nineteenth, one thousand eight hundred and eighty- 
- nine, the husband, or their heirs or assigns, of such married 
women, shall be barred from commencing or maintaining 
any action to show that said real property was community 
property, or to recover said real property, as follows: As 
to conveyances heretofore made, from and after one year 
from the date of the taking effect of this act; and as to 


4¢Part in brackets was added in 19f7. 
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conveyances hereafter made, from and after one year from 
the filing for record in the recorder’s office of such convey- 
ances, respectively.” 

“Sec. 1401. Distribution of the common property on the 
death of the wife. Upon the death of the wife, the entire 
community property, without administration, belongs to the 
surviving husband, except such portion thereof as may have 
been set apart to her by judicial decree, for her support and 
maintenance, which portion is subject to her testamentary 
disposition, and in the absence of such disposition, goes to 
her descendants, or heirs, exclusive of her husband. 

“Sec. 1402. Distribution of common property on death 
of husband. Upor the death of the husband, one-half of the 
community property goes to the surviving wife, and the other 
half is subject to the testamentary disposition of the hus- 
band, and in the absence of such disposition, goes to his 
descendants, equally, if such descendants are in the same 
degree of kindred to the decedent; otherwise, according to 
the right of representation; and in the absence of both such 
disposition and such descendants, is subject to distribution in 
the same manner as the separate property of the husband. 
In case of the dissolution of the community by the death of 
the husband, the entire community property is equally sub- 
ject to his debts, the family allowance, and the charges and 
expenses of administration.” 

NoTe.—Sections 1401, 1402 have been amended by the legislatures 
of 1919 and 1923. The 1919 amendment providing that the wife may 
dispose of her half of the community property by will was repealed 
by referendum vote. But the amendment of 1923 failed of referendum 
submission, and stands as the last amendment to the Community 
Property Law. It is significant that it, too, restores to the wife testa- 
mentary powers over one-half the community property. As amended 
therefore sections 1401 C. C. and 1402 C. C. now read: 

‘©1401. Upon the death of either husband or wife, one half of the 
community property belongs to the surviving spouse; the other half 
is subject to the testamentary disposition of the decedent, and in 
the absence thereof goes to the surviving spouse, subject to the pro- 
visions of section one thousand four hundred two of this code. 

‘©1402. Community property passing from the control of the hus- 
band, either by reason of his death or by virtue of testamentary dis- 
position by the wife, is subject to administration, his debts, family 


allowance and the charges and expenses of administration; but in 
the event of such testamentary disposition by the wife, the husband, 
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pending administration, shall retain the same power to sell, manage, 
and deal with the community personal property as he had in her 
lifetime; and his possession and control of the community property 
shall not be transferred to the personal representative of the wife 
except to the extent necessary to carry her will into effect. After 
forty days from the death of the wife, the surviving husband shall 
have full power to sell, lease, mortgage or otherwise deal with and 
dispose of the community real property, unless a notice is recorded 
in the county in which the property is situated to the effect that an 
interest in the property, specifying it, is claimed by another under 
the wife’s will.” Cal. Stat. 1923, pp. 29-30. 

“ Sec. 172. The husband has the management and control 
of the community personal® property, with like absolute 
power of disposition, other than testamentary, as he has of 
his separate estate; [provided, however, that he can not 
make a gift of such community personal property, or dispose 
of the same without a valuable consideration, or sell, convey, 
or encumber the furniture, furnishings, or fittings of the 
home, or the clothing or wearing apparel of the wife or 
minor children that is community, without the written con- 
sent of the wife. ]°® 

“ Sec. 172a’. The husband has the management and con- 
trol of the community real property, but the wife must join 
with him in executing any instrument by which such com- 
munity real property or any interest therein is leased for a 
longer period than one year, or is sold, conveyed, or en- 
cumbered; provided, however, that the sole lease, contract, 
mortgage or deed of the husband, holding the record title to 
community real property, to a lessee, purchaser or en- 
cumbrancer, in good faith without knowledge of the mar- 
riage relation shall be presumed to be valid; but no action 
to avoid such: instrument shall be commenced after the 
expiration of one year from the filing for record of such in- 
strument in the recorder’s office in the county in which the 
land is situate.” 

In view of the restrictions placed on the husband’s control 
of community property by Sections 172 and 172a, it is 
difficult to see how the judicial mind can conceive of his 
possessing the elements of absolute ownership over the com- 


5 Word “ personal ” inserted in 1977. 
¢ From “ provided ” to end of pection was added by the amendment of 1891. 
7 All of section 172a added in 1917. 
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munity estate, particularly in face of Section 679 of the 
Civil Code. which provides: 

“The ownership of property is absolute when a single 
person has the absolute dominion over it, and may use it or 
dispose of it according to his pleasure, subject only to 
general laws.” 

Section 680 of the Civil Code provides: # 

“The ownership of property is qualified: 

1. When 2 2s shared with one or more persons}; 
2. When the time of enjoyment is deferred or limited ; 
3. When the use zs restricted.” 

Section 682, supra, is to be remembered in this connection 
as classifying one kind of ownership as “ community inter- 
est of husband and wife.” | 

“Seo. 694. A future interest is vested when there is a 
person in being who would have a right, defeasible or in- 
defeasible, to the immediate possession of the property upon 
the ceasing of the intermediate or precedent interest.” 

To relieve the surviving wife of inheritance tax on her 
_ share of the community property to which she comes into 
possession at the death of her husband, the California Legis- 
lature of 1917 enacted inter alia the following (chap. 589, 
Statutes of California, 1917, p. 880) : 

“Src. 1. * * * (2) The words ‘estate’ and ‘ property’ 
as used in this act shall be taken to mean the real and per-. 
sonal property or interest therein of the testator, intestate, 
grantor, bargainor, vendor, or donor passing or transferred 
to individual legatees, devisees, heir, next of kin, grantees, 
donees, vendees, or successors, and shall include all personal 
property within or without the state; provided, that for 
the purpose of this act the one-half of the community prop- 
erty which goes to the surviving wife on the death of the 
husband, under the provisions of section one thousand four 
hundred two of the Civil Code, shall not be deemed to pass 
to her as heir to her husband, but shall, for the purpose of 
this act, be deemed to go, pass or be transferred to her for 
valuable and adequate consideration and her said one-half 
of the community shall not be subject to the provisions of 
this act; * * *,”2 


2 Italics added. 
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If Sections 682 and 697 of the Civil Code mean anything, 
then the husband’s interest in the community property can 
not be exclusive, but only qualified and partial. It requires 
his wife’s interest to be added to his to convey the sum total 
title, else paragraph 4 of Section 682, Section 161, Sections 
1401, 1402, as amended in 1917, Section 679, Section 680, Sec- 
tions 172 and 172a of the Civil Code are meaningless, in the 
light of Section 700 of the Civil Code, which provides: 

“A mere possibility such as the expectancy of an heir 
apparent is not to be deemed an interest of any kind.” ? 

And again Section 1045 of the Civil Code clinches the 
matter : 

“A mere possibility, not coupled with an interest, can not’ 
be transferred.” 

The Legislature of California must be presumed to have 
known Sections 700 and 1045 when it passed the more recent 
amendments requiring the wife to furnish written consent 
for her husband to give away the community property 
(1891) ; when it required her to join in sales or leases con- 
veying any interest in the community real property (1917) ; 
when it permitted her to make a will (1921); and when it 
exempted her share of the community property from in- 
heritance tax on the ground that she took it as a purchaser 
and not as heir (1917). 

From the first rough days of the Convention of 1849 
when plans for the formation of a State government in 
California were laid the constitution and statutes have rec- 
ognized and preserved a community property system, prac- 
tically the same as that which prevails in other community 
property States. 

So much for the constitutional and statutory marital 
property laws of California. Both are clear, and plainly 
bottomed upon a recognition of a property interest in the 
wife, 

DECISIONS OF CALIFORNIA COURTS. 
(a) Heir Expectant Theory. 

Now to examine into the courts’ “interpretations” or 

descriptions of what the wife’s interest is. There we enter 


2JItalies added. 
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a sea of uncertainty. As pointed out above the decisions 
diverge, and from the date of divergence progress down to 
the present time, along two different paths in the shape of 
a 66 y.” 

Until 1860, in the case of Van Maren v. Johnson, 15 
Calif. 308, the courts recognized a vested property interest 
in the wife to half of the community estate, though her hus- 
band had full control and management of it as agent of the 
“oananciales.” (1855, Beard v. Know, 5 Cal. 252; 1857, 
Buchanan Estate, 8 Cal. 507; 1859, Smith v. Smith, 12 Cal. 
216; 1859, Afeyer v. Kinzer, 12 Cal. 247.) Then, Judge 
Field, in the Van Maren case, quoting inaccurately from a 
Louisiana case, long obsolete, started by way of dictum a 
new theory of community property, saying: 

“The interest of the wife is a mere expectancy like the 
interest which an heir may possess in the property of his 
ancestors.” 

This decision is followed in several decisions (Packard v. 
Arellanes (1861), 17 Cal. 525; Greiner v. Greiner (1881), 
58 Cal. 115; In re Roland (1888), 74 Cal. 523) until Justice 
Temple in Jn re Burdick, 112 Cal. 387, and in Spreckels 
v. Spreckels (1897), 116 Cal. 339, fastened it so deeply into 
judicial jurisprudence that henceforth it is termed in cases 
following its reasoning, as a “rule of property” and it 
thereafter assumes the force of stare decisis. 

In the Burdick case it was decided that both husband and 
wife take their shares in community property “as an heir ” 
of the other, which is of course absurd, as then who would 
own the community estate ? 

In Spreckels v. Spreckels, 116 Cal. 345, the statement that 
the wife’s right is but a mere “expectancy ” emphatically 
appears but it is again dictum. In 1891 Section 172 of the 
Civil Code had been amended to make the wife’s consent in 
writing necessary to validate a gift of community property 
from the husband. All the property involved in the 
Spreckels case was acquired before the amendment and Jus- 
tice Temple’s opinion held that prior to 1891 the husband 
had been sole owner, and hence the amendment could not 
take away property once vested in him. It did not decide 
whether property accumulated since 1891 would vest in both 
husband and wife as community property. 
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Since that time a number of cases (Sharp v. Loupe, 
120 Cal. 89; Cunha v. Hughes, 122 Cal. 111) have relied 
upon the statement that the wife “takes as an heir” but 
none have directly decided the question raised, but [eft 
undctermined by Justice Temple, as to whether the effect 
of the amendment to Section 172 on property acquired since 
1891 was to recognize, as to it, the property interest of the 
wife. 

In 1916 the court in the later Spreckles v. Spreckles case, 
172 Cal. 780, reaffirms the prior dictum as a “rule of prop- 
erty ” that the wife “takes as an heir,” but it, too, was only 
concerned with property acquired prior to the amendment 
of 1891. 

In 1917, the Supreme Court in Dargie v. Patterson, 176 
Cal. 714, granted relief to a surviving widow who sued 
to recover property conveyed by her husband, as a gift, to 
which she had not assented in writing. Of course since 
her husband was dead, her title to the community property 
would not be questioned by either those who think she has 
nothing until her husband dies—or by those who favor her 
vested interest at all times, but the decision is important 
in two respects, other than the approval by way of dictum 
again of the “heir expectant” theory. It upholds the 
amendment of 1891 to Section 172, saying a widow is en- 
titled to “avoid the conveyance so far as is necessary for 
the protection of her interest in the property conveyed.” ? 
But whether the power thus given by the amendment can 
be used by a wife until her husband dies, the court says, 
“there is no occasion to decide here.” 

This brings in review all the decisions® down to 1917, 
which held that the wife had no vested interest, but took 
only as an heir. In 1917, as has been shown, numerous sig- 


nificant legislative changes occurred, most of which would 
be idle if the wife has no property rights in common property 


during her husband’s life. 
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8Jt is not deemed necessary here to review Estate of Moffitt, 153 Cal. 359 
(1908), since following the theory that the wife took her half of the com- 
munity property as her husband’s heir, it construed the wife’s share of com- 
munity property liable for state inheritance taxes, and a special statute passed 
in 1917 repudiated the Moffitt decision and set up a contrary rule to the effect 
that the wife takes as a purchaser, at least in so far as inheritance taxes are 
concerned. 
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While the above cases were accumulating, there was an- 
other line of decisions that followed the early interpretation 
well rooted in 1860, before the Van Maren offshoot occurred. 
These “ regular ” decisions, regular in that they do not offend 
the growth of legislative enactments, and regular also in that 
they harmonize with decisions from other states maintain- 
ing community property systems with very similar basic 
laws, appear in great numbers throughout the California 
Reports, down to 1920- They all follow the early case of 
Beard v. Knox, 5 Cal. 252, which clearly stated: 

“The husband and wife, during coverture, are jointly 
seized of the property, with a half interest remaining over to 
the wife, subject only to the husband’s disposal during their 
joint lives. This is a present, definite, and certain interest, 
which becomes absolute at his death, so that a disposition by 
devise, which can only attach after death of the testator, can 
not affect it, for such a conveyance can only operate after 
death, upon the very happening of which, the law of this 
State determines the estate, and the widow becomes seized of 
one-half of the property.” | 

This case has been quoted approvingly and followed 
strangely enough afterward by the same Justice who in the 
insurgent opinion in the Van Maren case sowed the dragon’s 
teeth of confusion in the whole subject. 

A year later he seems to return to earlier convictions, for 
in 1861, in Payne v. Payne, 18 Cal. 301, Justice Field says: 

“ Such was the construction given by this Court in Beard 
v. Know, 5 Cal. 252 * * * plaintiff took one undivided 
half of the common property zn her own right by virtue of 
the commounity existing between herself and husband.” ? 

Again in 1865, in Morrison v. Bowman, 29 Cal. 387, con- 
clusions in both former cases were reaffirmed and followed. 
(See also Galland v. Galland, 38 Cal. 265, in which the court 
says the wife “has a joint and equal interest with the hus- 
band in all property acquired during the marriage.” 


3 Italics ours. 
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In Jn re Gilmore, 81 Cal. 240, the long line of previous 
cases,® including Beard v. Know, supra, is reviewed with ap- 
proval, the court arriving at the conclusion that the wife 
takes her half of the community property “as surwivor? of 
the matrimonial community.” 

It is an interesting fact that in all this line of decisions 
no notice is taken of the other smaller but growing branch 
springing from the Van Maren v. Johnson case until in 1895 
Justice McFarland in the case of Directors of Fallbrook 
District v. Abila, 106 Cal. 362, speaking of the wife’s 
interest in the community, said: 

“It has sometimes been defined as a mere expectancy, like 
the interest which an heir may possess in the property of 
his ancestor (Van Maren v. Johnson, 15 Cal. 312; Grenier 
v. Grenier, supra; People v. Swalm, 80 Cal. 49); although 
it 7s, no doubt, more tangible than the mere expectancy of a 
general heir.” ? 

The £'state of Wickersham, 138 Cal. 355, challenges at- 
tention because it was decided in 1902 after the Burdick 
and the first Spreckels cases had been handed down, and, 
indeed after two other ?° decisions had also given expression 
to the statement that the wife’s interest was but that of 
“an heir expectant.” Strangely enough it does not men- 
tion any of the “ expectant heir ” cases, but it goes clear back 
along the other track of reasoning to Beard v. Know, citing 
it and all the “regular” decisions, following them as 
authority, and using the expression “her ¢ztle” to describe 
the widow’s interest in one-half of the community property. 
(See also E'state of Prager, 166 Cal. 453.) In the Estate of 
Rossi, 169 Cal. 149, the court decides: 

“The widow will take one-half of the community prop- 
erty by virtue of survivorship.” 

In 1919 in the Estate of Brix, 181 Cal. 676, these interest- 
ing facts are deduced from the statutory law relative to 
community property: 

“If a divorce is granted without any disposition of the 
community property the former wife becomes the owner 


2 Italics added. 

°De Godey v. Godey, 39 Cal. 157, Estate of Silvey, 42 Cal. 210, King. v. La 
Grange, 50 Cal. 332, Estate of Frey, 52 Cal. 658, Estate of Stewart, 74 Cal. 98, 
Noe v. Splivalo, 54 Cal. 207. 

10 See Sharp v. Loupe, 120 Cal. 89; Ounha v. Hugles, 122 Cal. 111. 
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of one-half of the community property as tenant in common 
with her former husband.” ? 

And yet, zf she had nothing but “the interest” of an heir 
expectant, how can she, without court decree, or deed of 
any kind, suddenly have title to an undivided half interest 
in their common estate? The Supreme Court further de- 
cides 
“that this power of the wife to control, object, or interfere 
* * * may be a consideration of very great pecuniary 
value to the husband and fully adequate for a transfer of 
valuable real estate.” ? 


Yet how can that be harmonized with the provision of 
law (C. C. 700) that an expectancy of an heir apparent is 
not an interest of any kind? 

Finally, in Schneider v. Schneider, 183 Cal. 335, in 1920, 
the Supreme Court of California in upholding a division 
of the community property acquired during a “common 
law” marriage, utterly ignoring the Burdick and both 
Spreckels cases, pointedly recognized the dual property in- 
terest of both the spouses in the community acquests by 
saying: 

‘“‘ How then can it be that where the property is acquired 
by the joint labors of both, each in the eye of the law con- 
tributing one-half thereto, it shall belong only to the hus- 
band ?” 3 

It is a disquieting circumstance, but nevertheless one with 
which we must reckon, that these two lines of decisions have 
developed contemporaneously, but their reasoning has seldom 
crossed. ‘The court has, when adhering to the one theory, 
made little effort to explain, overrule, or modify the other, 
and with a few noted exceptions, when holding that the wife 
took only “as an heir” it has ignored the cases protecting 
her “ property interests” or deciding that she comes into 
possession of her half as “ the survivor ” of the community. 
Inconsistencies have thus arisen. 

The “ heir expectant ” theory was first announced by way 
of dictum (Van Maren case) and much of its most persuasive 
argument is spread in opinions as dicta (/n re Burdick and 
both Spreckels cases). 


2 Italics added, 
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The early Spreckels case positively stated that the husband 
had absolute and exclusive ownership of only the community 
property which had been acquired prior to 1891. It raised 
the question but did not decide whether the wife might have 
more than the expectancy of an heir in property acquired 
after the amendment of 1891. 

The reasoning of the court in the Burdick and Spreckels 
cases arose from the fact that when the property involved in 
those cases was acquired the husband had sole management 
and disposition of the community estate. Beginning with 
1891, he has had less and less control. 

The Supreme Court of the United States in the cases of 
Warburton v. White, 176 U. S. 484, and Arnett v. Reade, 
220 U.S. 311, held that it was a “ misconception of that sys- 
tem to suppose that because power was vested in the husband 
to dispose of the community acquired during marriage, as 
if it were his own, therefore by law the community property 
belonged solely to the husband.” 

In reply to contentions urged from the reasoning in 
Spreckels v. Spreckles, supra, the Supreme Court of the 
United States said in Arnett v. Reade, supra: 

“However this may be, it 1s very plain that the wife has 
_ a greater interest than the mere possibility of an expectant 
heir. For it is conceded by the court below and everywhere, 
we believe, that in one way or another she has a remedy for 
an alienation made in fraud of her by her husband.” 

The only real time the Supreme Court of the State of 
California reviewed both kinds of decisions, and taking them 
into consideration, nevertheless refused to follow the “ vested 
interest” group, following rather as a “rule of property ” 
the “heir expectant” line, was in the case of Jn re Moffitt 
Estate, 153 Cal. 359. And the Legislature of California 
passed an act in 1917 repudiating the Moffitt decision. 

Under such conditions, in 1920 the question enters the 
arena of the Federal courts in the case of Blum v. Wardell, 
270 Fed. 309, where suit was brought to recover Federal 
Estate Taxes paid under protest on the wife’s share of the 
community property at the probate of the husband’s estate. 

After a review of the Moffitt decision and many of its fore- 
runners that held that the wife’s share came to her as heir of 
her husband, District Judge Rudkin decided, that “ asswm- 
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_ ang that a fixed or decided rule can be gathered from the 
decided cases,”? the tax legislation of 1917 necessarily 
changes such a rule of decision for— 

“the amendment to the inheritance tax law of the state is 
a legislative disapproval of the decision in the Moffitt case. 
The community property act of 1917 is valid as to community 
property acquired before its passage (Arnett v. Reade, 
supra), and if that act does not recognize in the wife a valid 
subsisting vested interest and estate in the community prop- 
erty during the life of the husband, language is without 
meaning and legislation without avail.2, When the husband 
had the management and control of the community property 
with the like absolute power of disposition as of his own 
separate estate,2 a decision that the wife had a mere ex- 
pectancy was plausible if unsound. But under these recent 
acts such a decision would be without excuse or justification.” 

The Circuit Court of Appeals, 276 Fed. 226, upheld 
the District Court in the Blum decision on the ground that 
the California Inheritance Tax Amendment of 1917, “ mani- 
festly is a clear statutory declaration that the wife’s half of 
the community property is not part of the property of the 
deceased husband,” and “ even if the case were not controlled 
by the California statute of 1917 * * * applying to it the 
rule of law announced by the Supreme Court of the United 
States in the case of Arnett v. Reade, 220 U. S. 311, 320, the 
result, it seems to us, must be the same.” 

It has been suggested that the above decisions of the Fed- 
eral courts fail to follow the construction placed upon the 
laws of California by the highest court of the State, but 
that contention is hardly sound. There is less justification 
for assuming that the line of decisions started by the Van 
Maren case 1s any more truly “the construction” of the 
highest court of the State than the long line of estate deci- 
sions which hold that the wife takes her half as a survivor 
of the community, or than the uninterrupted line of cases 
arising out of divorce, where even when the court’s decree 
is silent as to a division of community property she is recog- 
nized as becoming a tenant in common with her former hus- 


band as soon as the marriage is dissolved. 


(SEI 
2 Italics added. 
11 This was true prior to the amendment of 1891. 
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Two decisions have been handed down by the Supreme 
Court of California since Blum v. Wardell. 

The first, the Roberts v. Wehmeyer, supra, case, militantly 
upholds the heirship doctrine, but it leaves open the ques- 
tion of the effect of the 1917 amendments to the California 
Community Property Laws. Furthermore it increases rather 
than dispels the fog of doubt about the question, for while 
approving the Blum v. Wardell opinion in so far as it lifted 
the burden of inheritance tax from the wife’s share, which 
it will be noted was done because the Circuit Court of Ap- 
peals recognized the amendment of 1917 as “manifestly a 
clear declaration” that the wife did not take as an heir, 
the California court nevertheless repudiates the doctrine of 
her “vested interest” on which the Federal court’s reason- 
ing was based, as following the Supreme Court of the United 
States in Arnett v. Reade. 

The most recent expression from the Supreme Court of 
California is from the case of Zaylor v. Taylor, 66 Cal. Dec. 
338, 218 Pac. 761, decided September 14, 1923, where, dis- 
cussing the right of the wife to contest the husband’s owner- 
ship of community property withheld from her, it said: 

“Tf it be contended that any of the findings tend to sug- 
gest the conclusion of law that the defendant is the sole and 
exclusive owner of the land in controversy, they are contrary 
to the undisputed evidence, * * * that whatever inter- 
est he had in the property at the time of the Nevada divorce 
was obtained from money acquired after his marriage with 
appellant * * * it would seem to necessarily follow that 
the divorce of the parties having been granted without any 
disposition of the community property, appellant is the 
owner of one-half of such property as tenant in common with 
respondent (#'state of Brix, 181 Cal. 667).” 

Judicial pronouncements, therefore, remain in substan- 
tially the same divided camps in California now as they 
were in 1920, when the Federal court decided the Blum 
case which must, therefore, be regarded as announcing the 
true rule, that “the wife has a greater interest than the 
mere possibility of an expectant heir” in community prop- 
erty, and that the California statutes of 1917 clearly recog- 
nize that the wife’s half of community property 7s not a part 

of the property of the deceased husband. ‘That interpreta- 
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tion offends only the doctrine announced in, and perpetuated 
from, the Van Maren case, but which I think can not be re- 
garded as a “fixed rule of decision in the State of Cali- 
fornia.” In fact I am of opinion no established rule can be 
gathered from the decided cases in that State. The con- 
clusion I have announced above as based on the Blum de- 
cision is, however, in harmony with decisions of the courts 
of other States,!? where the community property system is 
maintained, and with pronouncements of the Supreme Court 
of the United States.** It further gives validity and a 
reasonable construction to recent acts of the California Legis- 
lature;?* and recognizes and follows a line of California 
decisions beginning in 1855 ** and continuing 7* to September, 
1923, in the last decision of the court on this subject (Taylor 
v. Taylor, supra). 

The former opinion of this Department is, therefore, 
amended accordingly. 

Respectfully, 

| HARRY M. DAUGHERTY. 


To the SECRETARY OF. THE TREASURY. 


27a Tourette v. La Tourette, 15 Ariz., 200; Hwald v. Hufton, 31 Idaho 373; 
Succession of Marsal, 118 La. 211; Beals v. Ares (Arizona, 1919), 185 Pac. 
780; In Re Williams, 40 Nev. 241; Mabie v. Whittaker (Washington), 89 Pac. 
172. . 

13 Warburton v. White, 176 U. S. 484; Arnett v. Reade, 220 U.S. 311. 

14 Civil Code, Sec. 172a (1917) ; Amendments (1921) to C. C. 1401 aid 1402; 
and chap. 589, Law of California, 1917, p. 880. 

1% Beard v. Knoz, supra. 

16 Note especially de Godey v. Godey et al., 39 Cal. 157; Hstate of Stivey, 
42 Cal. 210; Estate of John Gwin, 77 Cal. 313; In re Gilmore, 81 Cal. 240; 
Estate of Wickersham, 138 Cal. 355; Estate of Prager, 166 Cal. 453; Hstate of 
Rossi, 169 Cal. 149, in every one of which the doctrine of the Beard v. Knoz 
case is relied ugton for authority and reaffirmed, 
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COMMUNITY PROPERTY IN CALIFORNIA—ESTATE TAX. 


Under the laws of California, the interest in community property 
which the wife acquires upon the death of her husband is not 
subject to the Federal estate tax. 

Opinion of March 8, 1924, (34 Op. 376), reaffirmed and reestablished. 


DEPARTMENT OF JUSTICE, 
October 9, 1924. 

Sir: On March 8, 1924, the Attorney General rendered an 
opinion to the Secretary of the Treasury with respect to the 
application of the Federal estate tax law to community 
property under the laws of California upon the death of 
either spouse. In that opinion the history of the law of 
community property, as disclosed by the statute law and 
judicial decisions, in the State of California was reviewed at 
length and the conclusion was reached that the interest 
acquired in the community property by the husband or 
wife upon the death of the other spouse was not subject 
to Federal estate tax in accordance with the decision of 
the Circuit Court of Appeals for the ninth circuit in Blum 
v. Wardell, 276 Fed. 226. 

On the 27th day of May, 1924, the Attorney General, in 
response to a request of the Secretary of the Treasury, re- 
called this opinion for further consideration and review. 
The precise question under consideration was decided in the 
case of Blum v. Wardell, supra. This case arose under the 
Revenue Act of September 8, 1916 (39 Stat. 756), as amended 
in 1917 imposing a tax on the transfer of the net estate of a 
decedent. The amendment of 1917 affected only the rate 
of tax. Section 202 of the Act of 1916 provided that the 
value of the gross estate of the decedent should be deter- 
mined by including the value, at the time of his death, of 
all property, real or personal, tangible or intangible, 
wherever situated : 

“ (a) to the extent of the interest therein of the decedent 
at the time of his death which after his death is subject 
to the payment of the charges against his estate and the 
expenses of its administration and is subject to distribu- 
tion as part of his estate. * * *” (39 Stat. 777). 


Nore.—This opinion was temporarily withheld from publication and later 
released. 
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Section 203 provided that, for the purpose of the tax, 
the value of the net estate should be determined by making 
certain deductions, including such other charges against 
the estate as are allowed by the laws of the jurisdiction, 
whether within or without the United States. . 

In this case Moses Blum had died leaving a widow who, 
under the community property law of California, was en- 
titled to one-half of the community property. The portion 
to which the widow was entitled had been taxed under the 
provisions of the Estate Tax Law-and the suit was brought 
to recover from the Collector of Internal Revenue the amount 
of that tax. The District Court sustained the contention 
of the plaintiff that her interest in the community property 
was not subject to tax (270 Fed. 309) and the Circuit Court 
of Appeals affirmed the District Court (276 Fed. 226), the 
decision of the Circuit Court of Appeals being rendered on 
October 24, 1921. 

On January 20, 1922, the Solicitor General filed in the 
Supreme Court in a petition for certiorari which that court | 
denied on March 26, 1922. Under the provisions of the 
Judicial Code, a decision by the Circuit Court of Appeals 
is final in cases of this class unless the Supreme Court grants 
certiorarl. 

On April 7, 1922, the Solicitor General made a motion in 
the Supreme Court to revoke the order denying the petition 
for certiorari and to allow the petition to remain unacted 
upon until the Supreme Court of California had decided the 
case of Loberts v. Wehmeyer, 218 Pac. 22, then pending be- 
fore it. The theory of that motion was that the Supreme 
Court of California, in deciding Roberts v. Wehmeyer, had 
before it a question involving the nature of the interest of 
the wife in community property and that in the event of 
a decision by that Court upon this point of California law, 
favorable to the contentions of the Government in Bluin v. 
Wardell, grounds would exist for a reconsideration. of the 
petition in that case for a writ of certiorari. That motion 
remained pending in the Supreme Court until after the de- 
cision of the Supreme Court of California in Roberts v. 
Wehmeyer when in October, 1923, it was withdrawn by the 
Solicitor General. In his motion for leave to withdraw the 
motion, the Solicitor General distinctly intimated that in 
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another case and in a more usual method of procedure, the 
United States might raise the question at issue if so advised. 

We thus have a situation wherein the precise question 
passed upon by the Attorney General in his opinion of 
March 8, 1924, has been litigated in the Federal courts to 
final judgment. The Government has exhausted its resources 
in that litigation to secure a judicial review of the question 
and that question has been finally judicially determined, so 
far as that litigation is concerned, adversely to the conten- 
tions of the Government. 

In making this statement, I do not accept as valid the sug- 
gestion frequently made in connection with this case, that 
the Supreme Court of the United States, by denying the 
petition for writ of certiorari, affirmed the decision of the 
Court below or passed upon the merits of the question. It 
is well settled that a denial of a petition for a wrt of cer- 
tiorari does not involve any judicial review of the merits 
of the case in which the petition for a writ is denied, and is 
not an affirmance of the determination of the court below; 
Hamilton-Brown Shoe Co. v. Wolf Bros. & Co., 240 U. S. 
251. The decision in Blum v. Wardell by the Circuit Court 
of Appeals, however, now represents the law on this subject, 
and it is the duty of the Government, as well as a private 
individual, to bow to the decision of the court in that case, 
unless it appears that reasonable grounds exist, fairly justi- 
fying relitigation of this question de novo. This question, 
as now presented, must be considered and decided dispas- 
sionately, to quote the language of. Attorney General Cush- 
ing (6 Op. 334): 

“from the standpoint of a public officer, acting judicially, 
under all the solemn responsibilities of conscience and of 
legal obligation.” 

The question having been thoroughly litigated, the Gov- 
ernment having had the fullest opportunity to present its 
view of the law and the facts, having carried the case to the 
court of last resort and the rule upheld by the final judg- 
ment in the case having remained undisturbed for nearly 
three years, the Government would, in my opinion, be justi- 
fied in reopening this litigation in a new case with its conse- 
quent burden to citizens and taxpayers, only upon the basis 
of new facts or a new interpretation of the rules of com- 
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munity property law in California unknown or not avail- 
able to the Court at the time of the original litigation, on 
which reasonable hope for a successful issue could be predi- 
cated. It may be conceded that questions of title to property 
and the incidents thereof, questions of devise, inheritance 
and succession are questions primarily of State law, and that 
when those questions arise in a Federal court, the law of the 
State should be followed. It must also be conceded, how- 
ever, that when those questions arise in a Federal court, that 
court has the same right and duty to decide them as it has 
to decide any other questions which arise in a case. This 
would include the right and duty to decide what the State 
law is; how it relates to the issues under consideration and 
whether it is in conflict with any law of the United States. 
In passing upon questions of State law of this type, it is the 
duty of the Federal court to refer to the statutes and de- 
cisions of the State for the purpose of ascertaining what the 
the law of the State is, and ordinarily Federal courts follow 
and apply the State law as defined by the judicial decisions 
of the State courts. Where, however, those decisions are in 
conflict or do not clearly define and state the rule of State 
law involved, it is still the duty of the Federal court to make 
its own determination as to what the State law is. 

In determining the incidence of a Federal tax, it 1s entitled 
to form its own judgment of the legal nature and character 
of the subject of the tax, although this subject matter is the 
creation of State law. Neither State courts nor legislatures 
by giving that subject matter a particular name or by the 
use of some form of words can take away from the Federal 
court the duty to consider its real nature. (See Jowa Loan 
& Trust Co. v. Fairweather, 252 Fed. 605; 0. O. & G. Co. 
v. Harrison, 235 U.S. 292.) 

When, therefore, the case of Blum v. Wardell came before 
the Federal court, that court had power to determine what 
the law of California was with respect to the interest of a 
widow in the community property upon the dissolution of 
the community by death and having ascertained the nature 
and character of that interest, it was its duty to determine 
whether that interest was to be included in the value of the 
husband’s gross estate for purposes of taxation; whether it 
was subject to payment of charges against his estate and the 
expenses of administration; whether it was subject to dis- 
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tribution as a part of his estate; whether it could be de- 
ducted from the value of the gross estate as a charge against 
the estate allowed by the laws of the jurisdiction and all 
other questions necessary to a determination of the ultimate 
question whether the taxes which had been paid to the Col- 
lector should be repaid to the executors of the decedent. 

The decision in that case was a decision squarely upon the 
merits after full argument and after mature and careful 
deliberation and as shown by the opinion of the District 
Court and the opinion of the Court of Appeals, including 
the dissenting opinion. 

The sole basis for the controversy between the Government 
and the taxpayer in Blum v. Wardell was the confusion 
existing in the judicial decisions of the courts of California 
as to the nature of community property and particularly the 
interest of the surviving widow. As was indicated in the 
opinion of March 8, 1924, one line of judicial opinions of the 
courts of California has asserted that the property and 
ownership in community property was in the husband and 
that the wife took only by inheritance, and that her interest 
therein was a mere expectancy like that of the heir at com- 
mon law. In the other line of judicial opinions it has 
asserted, with equal vigor, that the interest of the wife ir: 
community property was a vested interest; that as survivor 
of the husband she takes by right of her ownership in the 
community property and not by inheritance, and that the 
legal relationship of the husband to the wife’s interest was 
merely that of one vested with a power of disposition of that 
interest. It is quite clear that if either of these two diverse 
lines of definition of this legal relationship be literally 
accepted, such acceptances would be a sufficient basis for the 
determination of the question here under consideration. If 
the widow takes by virtue of her ownership in community 
property which is held by the community subject only to 
the power of disposition cf the husband, obviously the estate 
tax has no application. If, on the other hand, she takes 
only as heir of her husband, then equally obviously the inter- 
est passing to the widow by inheritance is subject to estate 
taxes. 

In view of the extensive review of the California statutes 
and decisions in the opinion of March 8th, it will not be 
necessary to refer to this aspect of the matter further. It 
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suffices to say that the court in Blum v. Wardell accepted 
the view that the interest of the wife in community property 
is a vested property interest for which there is ample sup- 
port in one group of decisions of the California courts, 
and which view is fortified by the series of statutes in that 
state limitating the husband’s power of disposition of the 
community property. The court in Blum v. Wardell also 
regarded the California statute of 1917 (Statutes 1917, p. 
880) as manifestly a clear legislative recognition that the 
wife did not take as an heir but had an interest in the nature 
of a vested property interest, passing over, however, the 
difficulty of interpreting the California statute (whose ap- 
plication was limited by its terms to the purpose of the 
Act in levying a tax upon inheritances under the State law) 
so as to give it efficacy in the application of the Federal 
Estate Tax and ignoring a possible constitutional obstacle 
to declaring that the vested interest of the husband had 
become, by statutory fiat, a vested interest of the wife. But 
the court further supported its decision by the view of the 
United States Supreme Court as to the nature of the 
wife’s interest In community property in Arnett v. Reade, 
220 U.S. 311. 

We therefore have a case where the Federal court made 
its determination of the question of State law despite a 
recognized conflict of authority in the State courts, support- 
ing its determination by an interpretation of the State 
statute and by reference to the general principles of juris- 
prudence applied to the doctrine of community property as 
declared by the Supreme Court of the United States. I 
know of no basis for asking the courts now to review this 
determination except on the ground that there is some rule 
or principle of law which the courts, in deciding that case, 
have overlooked or possibly upon the ground that the Cali- 
fornia courts have settled their own law by new judicial 
decisions contrary to the view of the California law expressed 
by the court in Blum v. Wardell. 

There have been two decisions of the California courts 
dealing with this subject since the decision in Blum v. 
Wardell. In Roberts v. Wehmeyer, 218 Pac. 22, decided by 
the Supreme Court of California, after the decision of the 
Circuit Court of Appeals in Blum v. Wardell, that Court 
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held that real estate acquired by the husband out of com- 
munity funds accumulated before the adoption of section 
172 (a) of the Civil Code of California (requiring the wife’s 
joinder in a deed to community property) became effective, 
the requirement of section 172 (a) did not apply to the 
husband’s conveyance. The court rested its conclusion upon 
the ground that before the adoption of section 172 (a), the 
wife had no vested interest in the community property 
before dissolution of the community; that the husband was 
the owner of community property and that the interest of 
the wife therein was a mere expectancy like that of an heir; 
that section 172 (a) could have no application to community 
property acquired before its enactment, since such application 
of the statute would amount to a deprivation of the husband 
of his property interest in the community, without due pro- 
cess of law. 

In Taylor v. Taylor, 218 Pac. 756, the court held, as the 
California courts had held before, that upon dissolution of 
the community by divorce, without disposition of the com- 
munity property in the decree of divorce, the wife is owner 
of one-half of the community property as tenant in common 
with the husband. 

I leave it to others to reconcile the decisions in these cases. 
It is sufficient for the purpose of this discussion, to say that 
neither of them raised, stated, or decided any question with 
respect to the wife’s interest in the community property 
which was not fairly before and fairly presented to the 
court in Blum v. Wardell. Nor do they suggest any aspect 
of the law of California or any principle of jurisprudence 
applicable to the law of community property which was not 
fairly before the court in Blum v. Wardell, both when that 
case was before the Circuit Court of Appeals, and when 
petition for a writ of certiorari was submitted to the United 
States Supreme Court. No one therefore can fairly say 
that these cases add anything, by way of finality, to the 
discussion which has heretofore been had. If confusion 
existed before so far as the California decisions are con- 
cerned, it is now the more confounded. This fact, however, 
does not limit in any respect the power and duty of the 
Federal court to determine the question of the State law 
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involved. Nor does it give any the less finality to its decis- 
ion. Where the State decisions are in conflict or not clear 
as to what the local State laws is, the Federal court may 
render its own decision and thereafter hold itself bound 
by its own decision, disregarding later decisions of the 
State courts. (See Pease v. Peck, 18 How. 598; Burgess v. 
Seligman, 107 U. S. 20; Kuhn v. Fairmont Coal Co., 215 
U.S. 349; Snare & Triest Co. v. Friedman, 169 Fed. 1.) 

The confusion in the decisions of the California courts has 
undoubtedly arisen from the fact that the courts have been 
attempting, in their opinions, to apply the terminology of 
the common law to community property, which embodies a 
legal concept wholly foreign to the common law, and to 
which the terminology of the common law can not be applied 
with accuracy and precision. In most of the California de- 
cisions in which it was asserted that the right of the wife 
is a mere expectancy or right of inheritance, the same result 
could have been reached, if the court had rested its decision 
upon the view that the wife had a vested interest in the 
community property subject to a power of disposition vested 
in the husband. (See Spreckels v. Spreckels, 116 Cal. 339; 
Estate of Wickersham, 138 Cal. 355; Dargie v. Patterson, 
176 Cal. 714.) Whereas in other cases holding that the 
wife’s interest in the community is a vested interest, it seems 
to be necessary to describe the legal relationship of the 
husband to the wife’s interest as a power of disposition in 
order to justify the decisions actually rendered. (See E'state 
of Brix, 181 Cal. 667; Taylor v. Taylor, 218 Pac. 756.) 
This, however, only suggests that a common-law term may 
be resorted to, to describe the incidents of community prop- 
erty in some aspects, but be wholly inappropriate to de- 
scribe them for other purposes. This was recognized by the 
United States Supreme Court in Arnett v. Reade, 220 U. S. 
311, at 319. The court, after reviewing the discussion of this 
subject which “has fed the flame of juridical controversy 
for many years,” said: 

“The notion that the husband i is the true owner is said to 
represent the tendency of the French customs. 2 Brissaud, 
Hist. du Droit, Franc. 1699, n. 1. The notion may have been 
helped by the subjection of the woman to marital power; 6 
Laferriere, Hist. du Droit Franc, 365; Schmidt, Civil Law 
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of Spain and Mexico, Arts. 40, 51; and in this country by 
confusion between the practical effect of the husband’s power 
and its legal ground, if not by mistranslation of ambiguous 
words like dominio. See United States v. Castillero, 2 Black 
1, 227. However this may be, it is very plain that the wife 
has a greater interest than the mere possibility of an ex- 
pectant heir. For it is conceded by the court below and 
- everywhere, we believe, that in one way or another she has 
a remedy for an alienation made in fraud of her by her 
husband.” (Italics supplied.) 

It is, I think, apparent that a tits of the battle over the 
use of the descriptive terminology applicable to community 
property which has been waged in the California courts for 
the past 50 years or more, throws only a faint and flickering 
light on the applicability of the Federal Estate Tax Law 
to the wife’s interest in community property, and that a 
study of the true character of that interest as it existed in 
the Spanish law and as it has been developed in the juris- 
prudence of the community property States, including Cali- 
fornia, affords no substantial basis for the hope that a re- 
newal of the litigation on this subject in the Federal courts 
would change the result. Whatever view may be held of the 
propriety and justice of the Government’s beginning anew 
the course of litigation already run in Blum v. Wardell, 
it must be admitted that reasonable hope of a successful 
issue is an important consideration in determining whether 
the Government should bow to the judicial decision which 
it has invoked. | 

While not in any sense decisive of the question I have 
before me, the application of the Federal Estate Tax Law 
in other community States and the legislative history of the 
matter are not without weight in determining whether the 
question should now be reopened. It is conceded that the 
interest of the surviving wife in community property in 
some seven other community property States is exempt from 
the estate tax under laws described by the District Court as 
“ identical ” with the statute law of California. (See Blum 
v. Wardell, 270 Fed. 309, 314.) Nothing short of some con- 
trolling necessity would, I think, justify the court in uphold- 
ing the tax in a single State and refusing to apply it to an 
interest substantially the same in the other community prop- 
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erty States, and as we have already seen, the only justifica- 
tion which could be resorted to for the support of such a 
result is the confusion arising from the use by the California 
courts themselves of a terminology not altogether applicable 
to the interests of husband and wife in community property. 

Since the Act of 1916 there have been two general revi- 
sions of the Revenue Law; the Revenue Act of November 
23, 1921 (Ch. 186, 42 Stat. 227), and the recent Act of June 
2, 1924 (48 Stat. 253). While the Act of 1921 was under 
consideration I am informed that officials of the Treasury 
attempted to have a provision inserted making community 
property a part of the gross estate. The Ways and Means 
Committee refused to accept this proposed amendment. In 
the Bill which was prepared in the Treasury Department 
and which as amended became the Act of 1924, there was a 
provision requiring so-called joint income of husband and 
wife under the community property law of California to be 
‘returned, for purposes of taxation, as a single income of the 
husband. | 

After hearings before the Ways and Means Committee 
and the submission of extensive briefs in opposition to the 
proposal, the committee struck from the bill the provision 
for taxing community income as single income and the 
bill, as enacted, did not set aside or modify the application 
of the legal rule laid down in Blum v. Wardell. Notwith- 
standing the fact that there have been two general revisions 
of the Revenue Act and the question involved in the deci- 
sion of Blum v. Wardell has been distinctly presented to 
the legislative branch of the Government, the principle of 
that decision has been left undisturbed by Congress. 

After a full review of the opinion of March 8, 1924, 
therefore, and a study of the situation presented by the Cal- 
ifornia decisions including those handed down by the Su- 
preme Court of California since the decision of Blum v. 
Wardell, and considering those principles which must gov- 
ern the incidence of a Federal taxing statute upon a subject 
matter which is the creation of State law, I am unable to 
find those considerations which would, in my opinion, jus- 
tify the Government in beginning anew in some other case, 
a juridical controversy which was litigated to a final con- 
clusion in Blum v. Wardell and in which the Government’s 
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position was fully presented. Since the opinion of the 
Attorney General above referred to was an affirmance of 
the rule Jaid down in that case, I am constrained to reestab- 
lish and reaflirm that opinion. My action in so doing 
must be construed as limited to the precise question pre- 
sented in that opinion as to the incidence of the Federal 
estate tax upon the interest of the wife in community 
property on the death of the husband. I express no opinion 
with respect to the principles which govern the taxation of 
income derived from community property. 
Respectfully yours, 
HARLAN F. STONE. 


To Tue SECRETARY OF THE TREASURY. 


AUTHORITY TO DESTROY CANCELED GOVERNMENT 
SECURITIES 


The Secretary of the Treasury is authorized, under sections 161 and 
251 of the Revised Statutes, to make regulations and issue instruc- 
tions to his subordinates relative to the disposal to be made of 
paid and canceled notes, securities, and other obligations, including 
Government bonds, paid, redeemed, exchanged, or received, retired, 
and canceled, and if, in his sound discretion, the Secretary deems 
the destruction of such bonds and other securities to be for the 
protection of the United States from fraud and loss, he may legally 
order that the same be destroyed after proper record thereof has 
been made. 


— . eee 


DEPARTMENT OF JUSTICE, 
February 4, 1925. 

Sir: I have the honor to acknowledge receipt of your 
letter of January 31, 1925, stating: “The question has 
arisen in regard to the authority of the Secretary of the 
Treasury to destroy, after cancellation and recordation, 
public debt securities where such securities have been re- 
deemed before, at, or after maturity; received in denomina- 
tional exchange; received in coupon exchange; received for 
conversion; or in any other proper manner; or where such 
securities are unissued stock and no longer required or are 
imperfect or mutilated work in the process of printing.” 
You request my opinion as to whether the Secretary of the 
Treasury has authority to destroy such securities, 
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An examination of the statutes discloses that there is 
not now express statutory authority or direction that such 
bonds may or shall be destroyed under regulations issued 
by the Secretary of the Treasury. There is, however, im- 
plied authority, strengthened by a long continued practice, 
presumed to be within the knowledge of Congress when 
enacting various Acts respecting the issue and retirement 
of Government bonds, notes, and other securities. 

The head of each executive department has general statu- 
tory authority to prescribe regulations for the conduct of 
the business of his department. Such regulations, however, 
must not be inconsistent with law, and must be reasonable. 
This general authority is found in section 161, Revised 
Statutes, which reads as follows: 

“The head of each Department is authorized to prescribe 
regulations, not inconsistent with law, for the government 
of his Department, the conduct of its officers and clerks, the 
distribution and performance of its business, and the cus- 
tody, use, and preservation of the records, papers, and 
property appertaining to it.” 

While the regulations of the head of a department must 
conform to law, if a law exists upon the subject of the regu- 
lation (Symonds v. United States, 21 Ct. Cl. 148), yet a 
regulation adopted under authority of section 161, R. S., 
may not be disregarded or annulled by the courts unless 
it is plainly inconsistent with law. (Boske v. Comingore, 
177 U. S. 459.) 

While the above statute is general and authorizes regu- 
lations in regard to the “ custody, use, and preservation of 
the records, papers, and property appertaining to it,” it 
seems to me that in the absence of any other statute on this 
subject, the Secretary of the Treasury would have authority 
under section 161, R. S., where, in his judgment, it was 
necessary to protect the interests of and to prevent frauds 
upon the United States, to make such disposition of can- 
celed securities as might effect that purpose. 

However, additional authority for the Secretary to make 
rules and regulations respecting the notes and securities of 
the United States is found in section 251, Revised Statutes, 
which reads in part as follows: 

“The Secretary of the Treasury shall make and issue 
from time to time such instructions and regulations to the 
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several collectors, receivers, depositaries, officers, and others 
who may receive Treasury notes, United States notes, or 
other securities of the United States, or who may be in any 
way engaged or employed in the preparation and issue of 
the same, as he shall deem best calculated to promote the 
public convenience and security, and to protect the United 
States, as well as individuals, from fraud and loss; * * *.” 

I understand that the practice existing for more than 50 
years in the Treasury Department of destroying paid and 
canceled bonds and other securities has been based upon the 
implied authority contained in section 251, supra. That 
section authorizes the Secretary to issue instructions and 
regulations to the various officers of his Department, whose 
duty it may be to receive Treasury notes, United States 
notes, “or other securities of the United States,” as he shall 
deem best calculated to promote the security of the public 
and to “protect the United States, as well as individuals, 
from fraud and loss; * * *.” This statute is not re- 
strictive. It leaves something to the discretion of the Secre- 
tary of the Treasury. If, in the exercise of that discretion, 
he deems it necessary, for the purpose of protecting the 
United States from fraud and loss, to destroy the paid and 
canceled bonds in order that such bonds may not fall into 
the hands of unauthorized persons and be again submitted to 
and paid by officers of the United States, he has implied 
authority under the above statute to issue instructions and 
regulations necessary to accomplish that purpose. 

Section 251, Revised Statutes, does not specifically men- 
tion bonds, but that designation is included in “ other securi- 
ties of the United States.” Section 147, Criminal Code, de- 
fines the words “ obligation or other security of the United 
States” to mean “all bonds, certificates of indebtedness, 
national-bank currency, coupons, United States notes, Treas- 
ury notes, gold certificates, silver certificates, fractional 
notes, certificates of deposit, bills, checks, or drafts, for 
money, drawn by or upon authorized officers of the United 
States, stamps and other representatives of value, of what- 
ever denomination, which have been or sa be issued under 
any Act of Congress.” 

Section 3695 (now repealed) was taken from section 6, 
Act of July 14, 1870, c. 256, 16 Stat. 273, entitled “ An Act 
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to authorize the refunding of the national debt,” and reads 
as follows: 

“ All bonds applied to the sinking fund, and all other 
United States bonds redeemed or paid by the United States, 
shall be canceled and destroyed. A detailed record of the 
bonds so canceled and destroyed shall be first made in the 
books of the Treasury Department. The amount of the 
bonds of each class that have been canceled and destroyed 
shall be deducted respectively from the amount of each class 
of the outstanding debt of the United States.” 

This statute made mandatory what theretofore had been 
permissive only, and which the records of the Treasury De- 
partment show had been the general practice of Secretaries 
of the Treasury prior to the enactment of the Act of July 14, 
1870. 

The provisions of the Act of 1870, supra, relating to the 
sinking fund, having become obsolete, section 3695, along 
with other sections of the Revised Statutes, was repealed 
and provisions for a new sinking fund established by section 
6 of the Victory Liberty Loan Act of March 3, 1919, c. 100, 
. 40 Stat. 1312. This latter Act provides that “ Bonds and 
notes purchased, redeemed, or paid out of the sinking fund 
shall be canceled and retired and shall not be reissued.” 
No specific provision was made for the destruction of can- 
celed bonds, nor is there any indication in that Act that 
Congress did not intend that the long-established practice 
of destroying canceled bonds should continue. 

In my judgment the inference can not be drawn from the 
repeal of section 3695, Revised Statutes, that the destruction 
of redeemed and canceled bonds, after proper recordation, 
is now prohibited. At the time of the enactment of section 
6 of the Victory Liberty Loan Act, the Congress had before 
it the redemption of bonds and provided for their cancella- 
tion and retirement, and that they should not be reissued. 
It is reasonable to suppose that if Congress intended to 
change the long-established practice of destroying canceled 
bonds and other securities, it would have included in section 
6 of the Victory Liberty Loan Act a specific prohibition 
against the future destruction of such bonds or other 
securities, 
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The above-quoted part of section 251, Revised Statutes, 
was taken from section 8 of the Act of June 30, 1864, c. 172, 
13 Stat. 218, entitled “An Act to provide ways and means 
for the support of the Government, and for other purposes.” 
This Act authorized the Secretary of the Treasury to borrow 
money and issue bonds therefor. Section 7 of the Act au- 
thorized the issue of registered bonds in exchange for coupon 
bonds and provided for the redemption of mutilated, de- 
faced, or indorsed coupon bonds and the substitution there- 
for of other bonds upon terms and under regulations issued 
by the Secretary of the Treasury. Section 8 of said Act 
reads substantially the same as section 251, Revised Statutes, 
supra. 

It will be seen, therefore, that in the enactment of section 
8 of the Act of June 30, 1864, the Congress was dealing with 
the issue and redemption of Government bonds. The pur- 
pose of section 8 was to authorize the Secretary of the Treas- 
ury to make and issue rules and regulations respecting the 
preparation, disposal, redemption, and cancellation of Gov- 
ernment bonds, and to protect the United States from fraud 
and loss in respect thereto. If, in the sound discretion of the 
Secretary of the Treasury, it is necessary to destroy the 
canceled evidence of the Government’s prior indebtedness— 
in order to safeguard the Government from fraud and loss, 
he has full authority under section 251 to direct such de- 
struction. | 

It is my opinion, therefore, that the Secretary of the 
Treasury is authorized, under the provisions of sections 161 
and 251, Revised Statutes, to make regulations and issue 
instructions to his subordinates relative to the disposal to be 
made of paid and canceled notes, ‘securities, and other 
obligations, including Government bonds, paid, redeemed, 
exchanged, or received, retired, and canceled, and that if, in 
his sound discretion, he deems the destruction of such bonds 
and other securities to be for the protection of the United 
States from fraud and loss, he may legally order that the 
same be destroyed after proper record thereof has been made. 

Respectfully, . 
| HARLAN F. STONE. 

To the SECRETARY OF THE TREASURY. 
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DIVERSION OF WATER FROM LAKE MICHIGAN BY THE 
SANITARY DISTRICT OF CHICAGO. 


Upon the recommendation of the Chief of Engineers, the Secretary 
of War is authorized to grant to the Sanitary District of Chicago 
a permit for the diversion from Lake Michigan of a greater quan- 
tity of water than that previously permitted by the War Depart- 
ment. 

The Chief of Engineers and the Secretary of War are at liberty to 
determine, under the circumstances which now exist, to what 
extent, if any, Chicago may continue to divert the waters of Lake 
Michigan; and if the conclusion is reached that a greater diver- 
sion of such waters by the City of Chicago may be temporarily 
permitted to enable that City to comply with the law, the Secre- 
tary is authorized not only to make such permit revocable but also 
to grant it upon such terms and conditions as in his judgment will 
effectively protect the interests of navigation. 


DEPARTMENT OF JUSTICE, 
February 13, 1925. 

Sir: I acknowledge receipt of your letter of the 27th 
ultimo, in which you inclose a memorandum prepared for 
you by the the Chief of Engineers of the War Department, 
with reference to your authority to grant the Sanitary 
District of Chicago a permit for a diversion from Lake 
Michigan of a greater quantity of water than 4,167 cubic 
feet per second. You ask my opinion as to whether you 
have authority to grant such a permit. 

The applicable law in section 10 of the River and Har- 
bor Act of March 3, 1899 (30 Stat. 1151), which provides 
as follows: 

“Sec. 10. That the creation of any obstruction not af- 
firmatively authorized by Congress, to the navigable capac- 
ity of any of the waters of the United States is hereby pro- 
hibited; and it shall not be lawful to build or commence 
the building of any wharf, pier, dolphin, boom, weir, break- 
water, bulkhead, jetty, or other structures in any port, 
roadstead, haven, harbor, canal, navigable river, or other 
water of the United States, outside established harbor lines, 
or where no harbor lines have been established, except on 
plans recommended by the Chief of Engineers and author- 
ized by the Secretary of War; and it shall not be lawful 
to excavate or fill, or in any manner to alter or modify 
the course, location, condition, or capacity of, any port, 
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roadstead, haven, harbor, canal, lake, harbor of refuge, or 
inclosure within the limits of any breakwater, or of the 
channel of any navigable water of the United States, un- 
less the work has been recommended by the Chief of En- 
gineers and authorized by the Secretary of War prior to 
beginning the same.” 

As your memorandum indicates, the language of this 
statute permits two constructions, 

The first would authorize you, pending specific direction 
by Congress and always subject thereto, to determine the 
circumstances under which the construction of works can 
be undertaken which may affect the navigability of inter- 
state waters. 

The other construction, which your memorandum also 
submits for my consideration, is that any obstruction to the 
navigable capacity of such waters is unlawful per se and 
that the only purpose of the latter part of the quoted 
statute is to require the submission of every project which 
might affect such navigability to the Chief of Engineers 
and the Secretary of War and that no construction shall 
be begun until the assent of the War Department has been 
_ secured in the manner provided by the statute. | 

In reply to your inquiry, I am of opinion that the dif- 
ferent sentences of this statute must be read together and 
construed in such a reasonable way as to attain the ob- 
jective which Congress had in mind. It is obvious that 
Congress, which is not always in session, could not as- 
sume the duty of determining in each specific case whether 
or not a construction or use of navigable waters so im- 
pcired navigable capacity as to be forbidden by the para- 
mount authority of the Federal Government. If this were 
not so, no construction which might affect the navigable 
capacity could be undertaken when Congress is not in 
session; and it seems to me unreasonable to assume that 
Congress meant that not only should all public works be 
stopped when Congress was not in session, but that, even 
when it was in session, such construction or use of navigable 
waters should await the slow processes of Congressional 
action. 

In my judgment, Congress intended, by the first section 
of the quoted statute, to assert its paramount authority over 
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navigable waters, and thus to serve notice that they could 
not be undertaken without Federal assent. I imagine that 
the section in question was due to the construction by the 
Supreme Court of the prior statute of 1890 in the case 
of United States v. Bellingham Bay Boom Co., 176 U.S. 
211. That Act provided that the “creation of any obstruc- 
tion, not affirmatively authorized by law, to the navigable 
capacity of any waters, in respect of which the United 
States has jurisdiction, is hereby prohibited (26 Stat. 454) ,” 
and it was held, in the decision above referred to, that such 
an obstruction could be authorized by the law of a State in 
the first instance. 

Congress evidently intended that works should not be 
begun, which might affect the navigable capacity of the 
waters of the United States, solely on the authority of any 
State law. Congress, by the Act of 1899, therefore assumed 
full governmental power over the subject by a comprehen- 
sive and definitive prohibition of “any obstruction not af- 
firmatively authorized by Congress.” 

For the reasons that I have already given it does not 
seem to me reasonable to suppose that this contemplated 
that no work should be undertaken until Congress had first 
passed a specific statute to authorize it. The interest of the 
United States in the waters of the country under the Com- 
merce Clause of the Constitution is confined to their navi- 
gability, and any construction which may be erected, or 
any use of the waters, may be said, in a remote but not 
very practical sense, to affect these waters. The Constitu- 
tion gave to the United States paramount authority over 
the general subject of navigability, in order that the Federal 
Government, and not the States, might determine under what 
circumstances the use of navigable waters for the purposes 
of the citizen or of the States so prejudicially affected the 
_ great consideration of navigability as to require a pro- 
hibition. Navigable waters may be used for many purposes 
other than those of navigation, and thus there are many 
considerations that must be weighed to determine whether 
such use unduly impairs navigation, and the relative ad- 
- vantages and disadvantages of any such use, as compared 
with the interests of navigation, must be taken into con- 
sideration. 
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Congress did not intend that such a question should be 
primarily decided by either the States or the citizen. In 
view of prior decisions, which, as to navigable waters which 
were wholly intrastate in character, held that, in respect 
to purely local facilities, the States might act, in the ab- 
sence of Federal legislation, Congress evidently intended, by 
the Act of 1899, to remove this implication by asserting 
that, with respect to the navigable capacity of the waters 
of the United States, its failure to legislate should not be re- 
garded as an implied authority to the States or to the citizens 
thereof to proceed to use the waters; but that the Federal 
Government should determine to what extent, if any, the 
navigable capacity of the water highways of the country 
might be affected. 

This seems to me obvious, when the vagueness of the 
phrase “navigable capacity” is taken into consideration: 
for the phrase is a relative one. Navigable capacity could 
be impaired for vessels of large draft, without impairing 
it for vessels of small draft. This requires a certain balanc- 
ing of the economic equities of the situation, and the Fed- 
eral Government preferred itself to weigh these equities, 
and not permit the States or the citizens thereof to deter- 
mine the advantages or disadvantages of any interference 
with navigable waters. 

It was, therefore, necessary that, in some way, the ques- 
tion as to what interference would be permitted and what 
should be forbidden in any specific case should be deter- 
mined by some one, and, as I have said, it was impossible 
for Congress to do so in all cases and at all times, as it 
would not be continuously in session. 

I therefore interpret the latter part of the quoted statute 
as meaning that, within reasonable limits, Congress would 
delegate its power in the premises to the Chief of Engineers 
and the Secretary of War to determine—at least in the first 
instance—what interference with navigable waters could be 
permitted, until Congress should specifically act, and always 
subject thereto. 

This policy of Congress was not a new policy, for it had 
found expression in much prior legislation. Thus, by the 
Act of March 3, 1869 (15 Stat. 336), Congress had provided, 
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with respect to the proposed construction of a bridge be- 
tween New York and Brooklyn— 

“ That the said bridge shall be so constructed and built as 
not to obstruct, impair, or injuriously modify the naviga- 
tion of the river; and in order to secure a compliance with 
these conditions, the company, previous to commencing the 
construction of the bridge, shall submit to the Secretary of 
War a plan of the bridge, with a detailed map of the river 
at the proposed site of the bridge, and for the distance of a 
mile above and below the site, exhibiting the depths and 
currents at all points of the same, together with all other 
information touching said bridge and river as may be 
deemed requisite by the Secretary of War to determine 
whether the said bridge, when built, will conform to the 
prescribed conditions of the act, not to obstruct, impair, or 
injuriously modify the navigation of the river. 

“Seo. 2. And be it further enacted, That the Secretary of 
War is hereby authorized and directed, upon receiving said 
plan and map and other information, and upon being satis- 
fied that a bridge built on such plan and at said locality 
will conform to the prescribed conditions of this act, not to 
obstruct, impair, or injuriously modify the navigation of 
said river, to notify the said company that he approves the 
same; and upon receiving such notification, the said company 
may proceed to the erection of said bridge, conforming 
strictly to the approved plan and location. But until the 
Secretary of War approve the plan and location of said 
bridge, and notify said company of the same in writing, 
the bridge shall not be built or commenced; and should any 
change be made in the plan of the bridge during the 
progress of the work thereon, such change shall be subject 
likewise to the approval of the Secretary of War.” 

Under this statute, the Secretary of War, upon the recom- 
mendation of the Chief of Engineers, approved the plan 
for the bridge, and it was subsequently contended that, as 
the bridge in fact impaired navigation of the river, the 
Secretary of War was without authority to permit it. 

The Supreme Court, however, thus construed the Act of 
1869: 

“Tt is contended by the plaintiff with much earnestness 
that the approval of the secretary of war of the plan and 
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location of the bridge was not conclusive as to its character 
and effect upon the navigation of the river, and that it was 
still open to him to show that, if constructed as proposed, 
it would be an obstruction to such navigation, as fully as 
though such approval had not been had. It is argued that 
Congress could not give any such effect to the action of the 
secretary, it being judicial in its character. There is in this 
position a misapprehension of the purport of the act. By 
submitting the matter to the secretary, Congress did not 
abdicate any of its authority to determine what should or 
should not be deemed an obstruction to the navigation of the 
river. It simply declared that, upon a certain fact being 
established, the bridge should be deemed a lawful structure, 
and employed the secretary of war as an agent to ascertain 
that fact. Having power to regulate commerce with foreign 
nations and among the several States, and navigation being 
a branch of that commerce, it has the control of all navigable 
waters between the States, or connecting with the ocean, 
so as to preserve and protect their free navigation. Its 
power, therefore, to determine what shall not be deemed, 
so far as that commerce is concerned, an obstruction, is 
necessarily paramount and conclusive. It may in direct 
terms declare absolutely, or on conditions, that a bridge of a 
particular height shall not be deemed such an obstruction; 
and, in the latter case, make its declaration take effect when 
those conditions are complied with. The act in question, 
in requiring the approval of the secretary before the con- 
struction of the bridge was permitted, was not essentially 
different from a great mass of legislation directing certain 
measures to be taken upon the happening of particular con- 
tingencies or the ascertainment of particular information. 
The execution of a vast number of measures authorized by 
Congress, and carried out under the direction of heads of 
departments, would be defeated if such were not the case. 
The efficiency of an act as a declaration of legislative will 
must, of course, corie from Congress, but the ascertainment 
of the contingency upon which the act shall take effect may 
be left to such agencies as it may designate.” Muller v. 
Mayor of New York, 109 U.S. 398. 

In my opinion, Congress had the same purpose in view in 
the Act of 1899. Having assumed paramount jurisdiction 
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over all navigable waters and excluded the idea that any 
action of a State could legitimate an impairment thereof, 
and that any Federal assent thereto could be implied from 
Federal inaction, Congress proceeded to forbid the com- 
mencement of any such work, “ unless the work has been 
recommended by the Chief of Engineers and authorized by 
the Secretary of War, prior to beginning the same.” 

In my opinion Congress thus intended to delegate to the 
Chief of Engineers and the Secretary of War an adminis- 
trative authority to determine a fact; and if they were of 
opinion that the use of navigable waters in a certain case 
was not such an impairment of their navigability as to 
require the prohibition of Congress, then the construction 
was “affirmatively authorized by Congress,” because the 
administrative agency to which Congress had delegated the 
ascertainment of the facts had found the fact to be that 
such use was not for the time being an impairment of navi- 
gable capacity such as Congress intended to prohibit. 

I am informed that for a long period of years it has been 
the practice of the War Department to issue permits under 
section 10 of the Act of March 3, 1899, without requiring 
that the particular project be first authorized by special Act 
of Congress, and that was the policy of the War Depart- 
ment in the specific case of the Sanitary District of Chicago. 

The history of that prolonged controversy recognized an 
authority on the part of the Chief of Engineers and the 
Secretary of War to determine the fact of undue impair- 
ment in behalf of the Federal Government. The permits, 
which were given from time to time by the War Department 
(the last of which permitted Chicago to divert water from 
Lake Michigan to the extent of 4,167 cubic feet per second), 
can only be explained on this theory; for, theoretically, the 
diversion of so great a volume of water affected the navi- 
gable capacity of the Great Lakes. But the legal question 
still remained whether, taking into consideration all of the 
economic factors—as, for example, the navigability of the 
Chicago and Calumet Rivers to the South and the naviga- 
bility of the Great Lakes to the East—and having in mind 
the depth of the various channels and the natural use of 
waters for ‘sanitary and other purposes, there was such an 
undue impairment of navigability as to require that one 
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use of these waters be restricted to a given amount in order 
to make another use more effective. Your predecessors, 
having in mind the various elements of an extremely com- 
plicated economic and sanitary problem, reached the con- 
clusion that there could be—at least until Congress provided 
otherwise—a permit to use the amount indicated, but no 
more; and this could only proceed upon the theory that 
while Congress had made a general prohibition of all im- 
pairment of navigable waters, it had delegated to the War 
Department the duty of deciding the degree of impairment 
which would bring a specific case within the general pro- 
hibition. | 

Certainly the suit which the United States brought 
against the Sanitary District of Chicago proceeded on this 
theory, for the Government sought to restrain the Sanitary 
District from taking any waters in excess of 4,167 cubic 
feet per second. The suit was thus based upon the permits 
of the War Department and assumed its authority to grant 
them. The lower Court granted an injunction which for- 
bade a greater diversion of the waters than the amount per- 
mitted by the War Department, and the Supreme Court on 
January 5, 1925, affirmed this decree and expressly added 
that its affirmance was “ without prejudice to any permit 
that may be issued by the Secretary of War according to 
law.” (266 U. S. 405.) 

If it be suggested that the words “ according to law” 
destroy the force of the proviso, it can be answered that 
such a proviso, deliberately written by the Supreme Court 
in its decree of affirmance, can not be disregarded as mean- 
ingless. The Supreme Court apparently contemplated the 
possibility that it might be necessary, pending the final 
action of Congress and in order to prevent irreparable 
injury to life and property, to make some temporary provi- 
sion, and its decree of affirmance sustaining a permit pre- 
viously granted by the Secretary of War enforced an admin- 
istrative decision of the Chief of Engineers and the Secre- 
tary of War previously given under the authority of. an 
Act of Congress and as its instrument. 

Unquestionably the War Department must take into ac- 
count, in exercising its administrative discretion, the policy 
of Congress as disclosed by the statute. The function of 
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your Department is to determine the facts and not policies. 
In doing so you must be guided by the clear intention of 
Congress that navigable waters shall not be so diverted for 
local purposes as to injure the just rights of the whole peo- 
ple in the navigability of such waters. 

The present diversion by the City of Chicago of more 
than the amount permitted is under the general prohibition 
not authorized by Congress, because it has not been author- 
ized by the administrative agency to which Congress dele- 
gated the power of determination; but it would be author- 
ized by Congress—subject, of course, to any change in the 
law at any time by that body—if and when the Chief of 
Engineers and the Secretary of War determine that the 
interests of navigation—having in mind all the complicated 
circtmstances—would not be unfairly prejudiced by a tem- 
porary use of the waters to the extent that the War Depart- 
ment, in its sound discretion and having in mind the gen- 
eral policy of Congress, sees fit to permit. 

In exercising this political discretion it seems to me that 
the War Department should do what it believes Congress 
would wish it to do under the circumstances. As a Presi- 
dent of the United States once said, “It is a condition, and 
not a theory, that confronts” the Federal Government. 
The condition is that a great city with over three million of 
inhabitants and with mighty industries situated within its 
boundaries has built important works for the diversion of 
water from Lake Michigan, and 1s, in fact, diverting such 
waters to an amount in excess of the amount permitted by 
your predecessor. 

You may conclude, in the exercise of your discretion, that 
such a situation, which has developed in a period of thirty- 
five years, during which the city of Chicago has greatly 
added to its population, can not be changed in a day. 

In the exercise of such discretion you may conclude that 
under present circumstances the Sanitary District of Chi- 
cago should be permitted to take a greater quantity of 
water than that authorized by previous permits or required 
to take less. The previous permits given by your prede- 
cessors in this matter were expressly revocable in terms, 
and, even if this were not the case, their revocability would, 
in my judgment, be implied from the continuing duty of the 
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United States to preserve the navigability of its water 
highways. 

You are therefore at liberty as the administrative agency 
of Congress to determine, under the circumstances which 
now exist, to what extent, if any, Chicago may continue to 
divert the waters of Lake Michigan; and if you reach the 
conclusion that a greater diversion of such waters by the 
city of Chicago may be temporarily permitted to enable 
that city to comply with the law, you are authorized not 
only to make such permit revocable, in your discretion, but 
also to grant it upon such terms and conditions as in your 
judgment will effectively protect the interests of navigation 
in these great interstate highways. 

You may also conclude, in the exercise of the same dis- 
cretion, that any permit that you may grant may be ex- 
pressly made subject at all times to the action of Congress, 
whose representative you are in the matter and whose judg- 
ment, with or without such express reservation, is final as 
to the policy of the Nation in the premises. 

This view as to the nature of your powers seems to me a 
reasonable construction of the pertinent Acts of Congress. 
It is, in any event, the only construction that would pre- 
vent irreparable harm, and therefore presumably it is a 
construction which Congress itself would favor, and I there- 
fore so advise you. 

Very respectfully, 
JAMES M. BECK, 
: Acting Attorney General. 


To the SECRETARY OF WAR. 


SALE OF THE MARINE HOSPITAL RESERVATION AT 
CLEVELAND, OHIO. 


Under the Act of July 26, 1916 (39 Stat. 390), as amended by the 

Act of December 20, 1922 (42 Stat. 1064), providing for the sale 
of the Marine Hospital Reservation at Cleveland, Ohio, the Secre- 
tary of the Treasury is authorized to sell and convey parcel No. 1, 
conditioned upon the retention by the United States of the build- 
ings and grounds necessary for the operation of the hospitaL 


420 Sale of Marine Hospital Reservation. 


The final proviso of said Act of December 20, 1922, requiring the 
retention by the United States of the present Marine Hospital 
property until the completion of the new hospital, has no applica- 
tion to the portion of the Reservation which is not needed for 
hospital use’ while the new hospital is being constructed. 


DEPARTMENT OF JUSTICE, 
February 26, 1925. 

Sir: In your letter of August 6, 1924, supplemented by 
your letters of August 25, 1924, and December 22, 1924, you 
request my opinion as to the effect of the Act of July 26, 
1916, c. 256, 39 Stat. 390, as amended by the Act of December 
20, 1922, c. 12, 42 Stat. 1064, authorizing the sale of the 
Marine Hospital Reservation at Cleveland, Ohio. The ap- 
plicable statute provides: 

“ That the Secretary of the Treasury be, and he is hereby, 
directed to have the present marine-hospital reservation in 
Cleveland, Ohio, and the improvements thereon, except so 
much of said reservation and the improvements thereon as 
he may deem it advisable to retain for the use of any branch 
of the public service, appraised by competent appraisers, 
paying therefor the customary rate of compensation for such 
service, and then, in his discretion and after due advertise- 
ment, to sell said appraised land and improvements, or any 
portion thereof, to the highest bidder therefor, upon such 
terms and at such times as the Secretary of the Treasury may 
deem for the best interests of the United States, for an ag- 
gregate price of not less than what he deems the value of 
said property after considering said appraisements, and at 
not less than the appraised value, or the appropriate pro- 
portionate part of said value for such part of said land or 
improvements as may be sold separately; and to convey 
said land and improvements, or any part thereof, to the 
respective purchasers thereof by the usual quitclaim deed. 
That the proceeds of the sale of so much of said reserva- 
tion and the improvements thereon as is sold under the fore- 
going authorization are hereby appropriated and made im- 
mediately available for the provision of a new marine hos- 
pital at Cleveland, Ohio, including furnishing and the ac- 
quisition of a suitable site therefor, (and the Secretary of 
the Treasury shall with the proceeds procure, by purchase, 
a site in or convenient to said city of Cleveland, Ohio, and 
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erect thereon a suitable building for use as a United States 
Marine Hospital and other Government hospital purposes, 
the same to be in accordance with the designs to be prepared 
by the Supervising Architect to the satisfaction of the Secre- 
tary of the Treasury: Provided, That the cost of the site and 
construction of the new building shall not exceed the sum 
realized from the sale of the present building and site: 
Provided further, That after the sale of the present property 
it shall remain in the custody and control of the United 
States until after the completion of the proposed new 
hospital plant.) ” 

The portion in parentheses is the amendment of December 
20, 1922, 42 Stat. 1064, c. 12. 

In your first letter it is stated that: 

“A considerable portion of the property comprised in the 
present marine hospital reservation is not used for hospital 
purposes and could be disposed of without interference with 
the activities and requirements of said hospital, but because 
of the wording of the legislation, the Department has been 
unable to get any one to bid on any of the parcels except 
2 and 38 on the plat above referred to.” 

You request my opinion: 

“ whether it was not the intent of Congress to require that 
only so much of the property as was used for hospital pur- 
poses should be retained by the Government until a new 
hospital building had been erected upon acquired property.” 

In your letter of August 25 you advise that: 

“Since forwarding the above letter to you it has been 
ascertained that of parcel No. 1, bounding Lakeside Avenue 
and extending therefrom for a depth of 440 feet and more, 
it is not necessary to retain for hospital purposes more than 
275 feet of this depth, and the remaining portion of the 
parcel could be disposed of at this time. It is believed that, 
if in your opinion, the Department has authority to dispose 
of such portions of the property as are not required for 
hospital purposes, it would be possible to obtain a bid for the 
entire parcel No. 1 on the basis of the sale and conveyance 
of that portion above referred to not now required for hos- 
pital purposes, the remainder of the parcel to be conveyed 
when the new hospital has been constructed.” 
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Accompanying your letter of December 22, 1924, is an 
opinion of the Solicitor of the Treasury dated December 9, 
1924, to the effect that the final proviso of the amendment 
of December 20, 1922, prohibited the surrender of the cus- 
tody and control of any portion of the Marine Hospital 
property until after the completion of the proposed new 
hospital, and that whether all or only a portion of the reser- 
vation was sold, the custody of the part sold was to remain 
in the United States until a new site could be acquired and 
a new plant constructed. 

It appears that two railroad companies jointly bid 

$654,025.00 for parcels numbered 2 and 3, comprising the 
lowland north of parcel No. 1, the site of the hospital build- 
ings. This bid was accepted for the sum mentioned, but 
only a portion of the purchase price was paid and the 
balance can not be collected because custody and control of 
these parcels has not been given, in view of the ruling of 
the Solicitor of the Treasury that: 
“the requirement for the retention of the custody and con- 
trol of ‘the present property’ until after the completion 
of the proposed new hospital zs obligatory as to such portions 
of the site as have never been, are not now, and will not be 
needed for hospital purposes, unless such portions although 
not needed ‘for hospital purposes,’ are retained for the 
‘use’ of some other ‘ branch of the public service,’ and that, 
therefore, in the circumstances detailed in your communi- 
cation, the Department may sell and convey but may no¢ 
deliver possession at this time of parcels 2 and 3 to the 
bidders named therein, upon payment by them of the full 
amount of their bids.” 

It seems clear that such a construction of the final proviso 
of the Act of December 20, 1922, 42 Stat. 1064, will defeat 
the object of the Act of July 26, 1916, 39 Stat. 390. Instead 
of withdrawing something from the general purpose of the 
enactment, it imposes a restriction which is wholly repug- 
nant to it and virtually repeals the authority to sell and 
convey the property so as to secure funds for the purpose of 
erecting a new hospital. 

The words “present property” in the amendment are 
broad enough to cover all of the reservation from the north 
side of Lake View Avenue to the harbor line, but to give 
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them this effect will practically nullify the statute which 
authorizes the sale of the reservation either in whole or in 
part. The paragraphs quoted from your letters of August 6 
and August 25, 1924, indicate that you have determined 
that a considerable portion of parcel No. 1 can be disposed 
of without interfering with the operations of the hospital. 
If this portion of parcel No. 1 is desired by the City of 
Cleveland and the use thereof will not interfere with the 
hospital activities, and if the city is willing to leave the 
Government in the control of the old hospital buildings, 
they could be maintained while the new one is being con- 
structed, and the proviso given full effect without destroy- 
- ing the authority to sell and convey said property. 

To construe the words “ present property” so as to in- 
clude unimproved property which can be sold without. detri- 
ment to the hospital activities will prevent the erection of a 
new hospital with funds to be obtained from the sale of the 
old property. This is apparent from your statement that 
the Department has been unable, after two years, to get bids 
on any of the parcels except 2 and 3, and sufficient funds 
are not yet available for the purchase of a site and the 
construction of a new hospital. No purchaser has been 
willing to pay the full purchase price subject to the require- 
ment that the custody and control of the property sold must 
remain in the United States until a new hospital is erected 
with the funds to be derived solely from the sale. It is not 
reasonable to impute to Congress any purpose to accomplish 
such an anomalous result. 

On July 5, 1916, Senator Sutherland, of the Committee 
on Public Bufldings and Grounds of the Senate, made a 
favorable report on S. 2845, which report (No. 588) was 
printed in full in the Congressional Record, 64th Cong., 
Ist sess., vol. 53, Pt. 10, p. 10414, in connection with the 
Senate debate on the Act approved July 26, 1916. This 
report in part is as follows: 

“ The Government acquired title to this property in 1837, 
and in 1852 built thereon a marine hospital, which it has 
since maintained. The purchase price of the land was 
$12,000. ‘The building upon it is wholly out of date and is 
not fitted for hospital purposes. The property is surrounded 
by business blocks, factories, and railroads, and the smoke, 
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noise, and dust render it unsuitable for hospital use. The 
ground alone is estimated to be worth from $1,000,000 to 
$1,500,000, and the building is of comparatively little value. 

“The City of Cleveland some years ago adopted a group 
plan for its public buildings, and the continuance of this 
hospital interferes with the carrying out of this plan—in 
fact, the city must have a part of this hospital ground to 
complete its plan. Also for years the city government has 
been urging the railroads to build a new union depot. The 
building of this depot has been agreed upon by and between 
the city and the railroads, but all these plans are contingent 
upon the removal of this hospital and the securing of title 
to a portion of this property. 

“From the standpoint of the Government it is highly 
desirable to sell this property and provide for such hospital 
facilities as may be needed in a more suitable location.” 

There was nothing in the report or the debates in 1916 to 
show that the property in use by the railroads was not to 
be sold and possession given with the transfer of title. The 
committee report and the debates disclosed that the City of 
Cleveland “must have a part of this hospital ground to 
complete its plan,” and that these “plans are contingent 
upon the removal of the hospital and the securing of title 
to a portion of this property.” The legislation reflects this 
purpose by authorizing the Secretary of the Treasury to 
sell any portion of the land and improvements and to convey 
any part thereof by quitclaim deed. 

The original Act is unamended so far as it confers discre- 
tion in the Secretary of the Treasury to sell land and im- 
provements, or any portion thereof, upon such terms and 
at such times as he may deem for the best interests of the 
United States. 

The Act of December 20, 1922, repealed only the pro- 
vision which required the balance of the proceeds of the 
sale to be paid into the Treasury, and removed the limit of 
cost by providing: 

“That the cost of the site and construction of the new 
building shall not exceed the sum realized from the sale of 
the present building and site.” 

The appropriation of “ the proceeds of the sale of so much 
‘of said reservation and the improvements thereon as is sold ” 
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suggests that adequate funds may be obtained by a sale of a 
part of the property. But since it was known that the 
removal of the hospital was necessary to fully carry out the 
plans of the City of Cleveland, and in order to continue the 
hospital in that city during the period of construction, the 
proviso was added to retain possession of the present hospital 
until a new one was erected. 

The authority to sel and convey the land or improvements 
separately has not been withdrawn or'impaired. The power 
to convey implies the right to give possession. It is some- 
what difficult to convey by quitclaim deed any land which 
you may conclude could be sold separately, and retain 
custody and control of it if funds are to be secured in the 
only way provided. To limit such retained custody and 
control to the buildings and necessary grounds will promote 
the object of the law; to extend it to the entire reservation 
will render the authority to sell and convey any part of the 
property abortive. Experience has shown that unless the 
final proviso of the amendatory act is restricted in its appli- 
cation to the custody and control of the buildings and land 
necessary for continuing the hospital, it will nullify the 
statute and prevent securing funds for the new site and 
building. 

The usual function of the proviso is to except something 
from the operation of a statute which otherwise would have 
been within it. It should be construed together with the 
legislation upon which it operates so as to carry out the 
intention of the legislature as manifested in all cognate 
statutes. 36 Cyc. 1162. In Baggaley v. Pittsburg & Lake 
Superior Iron Co., 90 Fed. 636, 638, 33 C. C. A. 202, Circuit 
Judge (later Justice) Lurton said: 

“We are not unmindful that the ordinary office of a 
proviso is to except out of an act that which would other- 
wise be included. But this rule must not be carried too far. 
Such clauses are often introduced from excessive caution 
and for the purpose of preventing a possible misinterpreta- 
tion of the act by including therein that which was not 
intended. The rule is, therefore, not one of universal obli- 
gation, and must yield to the cardinal rule which requires a 
court to give effect to the general intent if that can be 
discovered within the four corners of the act.” 
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General terms of a statute should be so limited in their 

application as not to lead to an absurd consequence, and 
are to be taken in subordination to its intent. United States 
v. Kirby, 7 Wall. 486, 18 Op. 150. The proviso in question 
was inserted without debate as a Committee amendment on 
December 4, 1922. (Cong. Rec., vol. 64, Pt. 1, pp. 14, 15.) 
The urgency of the legislation was emphasized at every 
session where it was considered, and it was apparent at all 
times that no new hospital could be erected unless funds were 
obtained from the sale of the old hospital and grounds. 
The intention to dispose of this property for that purpose 
was clearly manifested. 
In view of your statement that the needs of the hospital 
do not require retention of unimproved property not used 
for hospital purposes, the purpose of the legislation can be 
carried out by a sale and delivery of possession of this 
property so as to make the proceeds available for the new 
hospital. Since this Act authorizes the sale of the buildings, 
as well as the land, it-seems to have been the intention of 
Congress to provide that if the buildings are sold as a part 
of parcel No. 1, it shall be only on condition that the United 
States retain custody and control. of them until the new 
hospital is constructed. Such an interpretation of the 
proviso will avoid the consequence of rendering the entire 
legislation nugatory, and is warranted by the rule that “ the 
operation of a proviso is usually and properly confined to 
the clause or provision immediately preceding.” United 
States v. Bernays, 158 Fed. 792, 795, 86 C. C. A. 52; Lewis 
Suth. Stat. Const., Sec. 352, 86 Cyc. 1163. 

The clause immediately preceding refers to the “ present 
building and site,” which is less comprehensive than the 
words “ marine hospital reservation” authorized to be ap- 
praised, sold, and conveyed by quitclaim deed. The words 
“present property’ may be confined to the building and 
site so as to retain the hospital for use during the period of 
constructing a new one, leaving the Secretary of the Treas- 
ury free to dispose of the remaining portions of the reserva- 
tion upon such terms as he may deem for the best interests 
of the United States. 

In view of your determination that it is not necessary to 
retain for hospital purposes more than 275 feet of the depth 
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fronting on Lakeside Avenue, it is my opinion that you are 
authorized to sell and convey parcel No. 1, conditioned upon 
the retention by the United States of the buildings and 
grounds necessary for the operation of the hospital, but that 
the proviso has no application to the remainder of the 
reservation which is not needed for hospital use while the 
new hospital is being constructed. 
Respectfully, 
JAMES M. BECK, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 


OPINIONS 


OF 


HON. JOHN G, SARGENT, OF VERMONT, 


APPOINTED MARCH 17, 1925. 


RIGHT TO FISH UPON AND IN THE VICINITY OF BPE cOts 
SPIT, STATE OF WASHINGTON. 


Peacock Spit and all other tide lands lying within one and one-half 
miles of the southern point of Cape Disappointment were not re- 
served by the order of 1852, and do not belong to the United States, 
although the use of such lands has been granted by the State of 
Washington to the United States for military purposes, so long 
as the adjoining shore lands are so used. 

The State of Washington may legally permit fishing upon and in 
the vicinity of such tide lands. 


DEPARTMENT OF JUSTICE, 
March 20, 19285. 

Sir: I have the honor to write you on the subject of your 
letter to this Department of October 10, 1924, stating that 
a controversy has arisen between the valibues authorities 
of Fort Canby, Washington, and H. F. McGowan, of Mc- 
Gowan, Washington, as to the latter’s right to fish with a 
drag-net seine upon and in the vicinity of Peacock Spit, a 
sand spit situated about 1 mile southeast of the southern- 
most point of the uplands of Fort Canby Reservation. 

It is further stated that “ McGowan contends that Pea- 
cock Spit, and other tide lands in the mouth of the Columbia 
River, belong to the State of Washington, while the mili- 
tary authorities contend that Peacock Spit, and all the tide 
lands lying within one and one-half miles of the southern 
point of Cape Disappointment, are the property of the 
United States, having been reserved for military purposes 
by Executive order of February 26, 1852.” 

You request the opinion of this Department upon the fol- 
lowing questions: 
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First. Whether Peacock Spit and all other tide lands 
lying within one and one-half miles of the southern point 
of Cape Disappointment belong to the United States. 

Second. Whether or not the State of Washington may 
legally permit fishing upon and in the vicinity of such lands. 

Third. Whether or not the Qui-nai-elt and Quil-leh-ute 
Indians have the right as employees of H. F. McGowan to 
fish upon the lands in question under the provisions of the 
treaty between the United States and these Indians ratified 
by the Senate March 8, 1859, and proclaimed by the Presi- 
dent April 11, 1859 (12 Stat. 971). 

The reservation of land at Cape Disappointment, now 
known as the Fort Canby Military Reservation, was orig- 
inally made under date of February 24, 1852, by request of 
the Secretary of War, approved by President Fillmore, as 
follows: . 

War DeEpPaRTMENT, 
Washington, February 24, 1852. 


Sm: I have the honor to recommend that the following 
tracts of land in California and Oregon, which have been . 
selected for military purposes by the Joint Commission for 
the examination of the Pacific Coast, be accordingly re- 
served from sale or grant, viz: 

* S * * * 
In Oregon. 

Cape Disappointment at the northern side of the mouth 
of the Columbia River, Oregon, to include all the land lying 
within one and a half miles of the southern point of the 
Cape * * *. 
Very respectfully, 

Your obt. servt. 
_ (Signed) C. M. Conran, 
Secretary of War. 

To the Present 

OF THE UNITED STATES. 

Approved February 26, 1852. 
MinuaRD FILLMORE. 


By General Order No. 9, dated March 23, 1875, General 
Howard, Assistant Adjutant General of the Department 
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of the Columbia, defined the boundaries of Fort Canby 
Military Reservation as follows: 


HeEapquarTers DEPARTMENT OF THE COLUMBIA, 
Portland, Oregon, March 23, 1876. 
GENERAL ORDERS 
No. 9. 


The President of the United States on the 26th of Feb- 
ruary, 1852, having declared and set apart for military pur- 
poses, at Cape Hancock (Fort Canby), Washington Terri- 
tory, a Military Reservation,—the area of which Reservation 
was subsequently modified (vide instructions dated January 
15, 1863, from the General Land Office to the Surveyor Gen- 
eral of Washington Territory)—the boundaries are an- 
nounced for the information of all concerned, viz :— 

All of the land on this Cape lying south of an east and 
west subdivisional line (Genera] Land Office Survey) which 
line lies twenty chains south of the township line between 
Townships Nos. 9 and 10, North, Range No. 11, West. Willa- 
mette meridian; containing 588.20 acres, more or less. The 
Light-house Reservation (embraced within these limits) set 
apart by the President, December 27, 1859, includes the 
whole of Lot No. 4, Section 9, of said Township, and con- 
tains 48 acres. Official plats of the Reservations are filed at 
Department Headquarters, and at Fort Canby, Cape Han- 
cock, Washington Territory. 

By command of Brigadier-General Howard, 

H. Cray Howarp, 
Assistant Adjutant General. 


It is clear that General Howard did not interpret the order 
of 1852 reserving from sale or grant the land on Cape Dis- 
appointment as including the waters in the river extending 
one and one-half miles from the southern point of said 
Cape. This is shown by the fact that the boundaries of the 
reservation are designated by the survey as containing 588.20 
acres, more or less. Under our system of surveys of public 
lands, areas of navigable waters are not surveyed and desig- 
nated according to the number of acres contained in the 
2rea, 

It is contended, however, that General Order No. 9 can 
not have the effect of modifying the Executive order of 
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1852 reserving for military purposes “all the land lying 
within one and a half miles of the southern point of the 
Cape.” It is observed that the order of 1852 reserves “ from 
sale or grant” the “ tracts of land” described in the order. 
It is apparent that this order reserving tracts of land for 
military purposes referred only to the land then, or which 
might in the future become, subject to disposal by the United 
States under its public-land laws. It has never been the 
practice of the Federal Government, in disposing of its 
public lands, to grant to private individuals title to the tide 
lands or to the lands composing the beds of navigable waters. 
In this respect the Federal Government is following the law 
as laid down by the early authorities in England. In Eng- 
land the soil under navigable tidal waters within the terri- 
torial limits of the State, as far as the tide flows and reflows, 
is prima facie in the Crown, and the right of fishing is prima 
facie in the public. Smith v. Andrews, [1891] 2 Ch. 678; 
Pearce v. Scotcher, 9 Q. B. Div. 162; Carlisle v. Graham, 
L. R. 4 Exch. 361. 

In Murphy v. Ryan, 2 Ir. C. L. Rep. 149, it was said: 
“The right of fishing in the sea, and in its arms and estu- 
aries, and in its tidal waters, wherever it ebbs and flows, is 
held by the common law to be publict juris, and to belong to 
all the subjects of the Crown—the soil of the sea, and its 
arms and estuaries, and tidal waters being vested in the 
Sovereign as a trustee for the public.” 

The same rule prevailed in America under our Colonial 
government. Martin v. Waddell, 16 Pet. 367, 410. 

After the American Revolution the people of each State 
became themselves sovereign, and in that character tha 
people of the several States held the absolute right to all 
navigable waters within their territorial limits, including 
the soil under them and the fisheries therein, for their own 
common use, subject only to the right of control and regu- 
lation of navigation which the Constitution of the United 
States reposes in the Federal Government. Manchester v. 
Massachusetts, 1389 U.S. 240, affirming 152 aie 230; Smith 
v. Maryland, 18 How. 71, 1415. 

Speaking of the soil endeclonig the ueaniie Bay, Mr. 
Justice Curtis, in Smith v. Maryland (p. 75), said: 
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“The State holds the propriety of this soil for the con- 
servation of the public rights of fishery thereon, and may 
regulate the modes of that enjoyment so as to prevent the 
destruction of the fishery. In other words, it may forbid all 
such acts as would render the public mght less valuable, 
or destroy it altogether. This power results from the owner- 
ship of the soil, from the legislative jurisdiction of the State 
over it, and from its duty to preserve unimpaired those 
public uses for which the soil is held.” 

In McCready v. Virginia, 94 U. S. 391, 394-395, Chief 
Justice Waite, speaking for the court, said: 

“The principle has long been settled in this court, that 
each State owns the beds of all tide-waters within its juris- 
diction, unless they have been granted away. Pollard’s Les- 
see v. Hagan, 3 How. 212; Smith v. Maryland, 18 How. 74; 
Mumford v. Wardwell, 6 Wall. 4836; Weber v. Harbor Com- 
missioners, 18 id. 66. In like manner, the States own the 
tide-waters themselves, and the fish in them, so far as they 
are capable of ownership while running. For this purpose 
the State represents its people, and the ownership is that of 
the people in their united sovereignty. Martin v. Waddell, 
16 Pet. 410. The title thus held is subject to the paramount 
right of navigation, the regulation of which, in respect to 
foreign and inter-state commerce, has been granted to the 
United States. There has been, however, no such grant of 
power over the fisheries. These remain under the exclusive 
contro] of the State, which has consequently the right, in its 
discretion, to appropriate its tide waters and their beds to be 
used by its people as a common for taking and cultivating 
fish, so far as 1t may be done without obstructing navigation. 
Such an appropriation is in effect nothing more than a regu- 
lation of the use by the people of their common property. 
The right which the people of the State thus acquire comes 
not from their citizenship alone, but from their citizenship 
and property combined. It is, in fact, a property right, and 
not a mere privilege or immunity. of citizenship.” 

The public right of fishing in navigable waters lying 
within the borders of the State, subject to the laws of the 
State regulating that right, extends to the high-water mark, 
unless the tide land lying between high and low tide has been 
granted away by the State. This is the rule as to the origi- 
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nal thirteen States, and the courts have applied the rule to 
States subsequently admitted to the Union. Shively v. 
Bowlby, 152 U.S. 1, 26. The court there said: 

“The new States admitted into the Union since the adop- 
tion of the Constitution have the same rights as the original 
States in the tide waters, and in the lands below the high 
water mark, within their respective jurisdictions.” 

The respective rights of the Federal Government and of 
the several States in the navigable waters lying within such 
States are well expressed by Attorney General Griggs in 22 
Op. 214, 215, as follows: 

“The regulation of fisheries in navigable waters within 
the territorial limits of the several States, in the absence of 
a Federal treaty, is a subject of State rather than of Federal 
Jurisdiction. 

“ Congress has the paramount right to regulate naviga- 
tion in the navigable waters of the United States for the 
benefit of all the citizens of the Union, but Congress has no 
authority, in the absence of treaty regulations, to pass laws 
to regulate or protect fisheries within the territorial juris- 
diction of the States.” 

The United States, upon acquiring territory by cession, 
treaty, or by discovery and settlement, take the title and the 
dominion of lands below high-water mark of tide waters 
for the benefit of the whole people and in trust for the 
future States to be created out of the territory. Knight v. 
United States Land Association, 142 U. S. 161. While 
the country so acquired is held as a Territory, the United 
States have all the powers both of national and municipal 
government, and may grant, for appropriate purposes, 
titles or rights in the soil below high-water mark of tide 
waters. But Congress has never undertaken by general 
laws to dispose of said lands. Shively v. Bowlby, supra, 
page 48. 

Unless grants of tide lands have been specifically made by 
the Federal Government, grants of public lands lying ad- 
jacent to or bordering upon navigable waters will not carrv 
a grant to the tide lands. A grant of public lands by the 
Federal Government extends no further than to the high- 
water mark. In Hardin v. Jordan, 140 U. S. 371, 381-382, 
the court said: 

89835°—26—VvoL. 34-28 
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“With regard to grants of the Government for lands 
bordering on tide water, it has been distinctly settled that 
they only extend to high-water mark, and that the title to 
the shore and lands under water in front of lands so 
granted enures to the State within which they are situated, 
if a State has been organized and established there. Such 
title to the shore and lands under water is regarded as inci- 
dental to the sovereignty of the State—a portion of the 
royalties belonging thereto and held in trust for the public 
purposes of navigation and fishery—and can not be retained 
or granted out to individuals by the United States. Pol- 
lard v. Hagan, 3 How. 212; Goodtitle v. Kibbe, 9 How. 471; 
Weber v. Harbor Commissioners, 18 Wall. 57. Such title 
being in the State, the lands are subject to State regulation 
and control, under the condition, however, of not interfer- 
ing with the regulations which may be made by Congress 
with regard to public navigation and commerce. The State 
may even dispose of the usufruct of such lands, as is fre- 
quently done by leasing oyster beds in them, and granting 
fisheries in particular localities; also, by the reclamation of 
submerged flats, and the erection of wharves and piers and 
other adventitious aids of commerce. Sometimes large 
areas so reclaimed are occupied by cities, and are put to 
other public or private uses, State control and ownership 
therein being supreme, subject only to the paramount au- 
thority of Congress in making regulations of commerce, 
and in subjecting the lands to the necessities and uses of 
commerce. See Manchester v. Massachusetis, 139 U. S. 
240; Smith v. Maryland, 18 How. 71; AfcCready v. Virginia. 
94 U. S. 391; Martin v. Waddell, 16 Pet. 867; Den v. Jer. 
sey Co., 15 How. 426.” 

In the reservation for military purposes of the tract of 
land on Cape Disappointment “lying within one and a half 
miles of the southern point of the Cape,” no specific reser- 
vation of the tide lands or the lands underlying the navi- 
gable waters of the Columbia River was made, and in the 
absence of definite words reserving to the United States 
such tide lands, it is my opinion that title thereto passed to 
the State upon its admission to the Union. 

The legislature of the State of Washington passed an 
Act, approved March 13, 1909, entitled “An Act granting 
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to the United States for public purposes the use of certain 
tide and shore lands belonging to the State of Washington.” 
Section 1 of that act provides: 

“That the use of any tide and shore lands belonging to 
the State of Washington, and adjoining and bordering on 
any tract, piece or parcel of land, which may have been 
reserved or acquired, or which may hereafter be reserved 
or acquired, by the Government of the United States, for 
the purpose of erecting and maintaining thereon forts, 
magazines, arsenals, dock yards, navy yards, prisons, peni- 
tentiaries, light-houses, fog-signal stations, or other aids to 
navigation, be and the same is hereby granted to the United 
States, so long as the upland adjoining such tide or shore 
lands shall continue to be held by the Government of the 
United States for any of the public purposes above men- 
tioned: Provided, That this grant shall not extend to or 
include any lands covered by more than four fathoms of 
water at ordinary low tide; and shall not be construed to 
prevent the citizens of the State of Washington from using 
said lands for the taking of food fishes so long as such 
fishing does not interfere with the public use of them by 
the United States; * * *. (Sess. Laws, 1909, p. 390, 
sec. 1; sec. 6860 Rem. Code of Wash. 1916; sec. 8116 Rem. 
Comp. Stat. Wash. 1922.)” 

While the use of the tide lands adjoining the Fort Canby 
Reservation has been granted by the State to the Federal 
Government for military purposes, the fishing rights in the 
waters covering said lands have been reserved to the citi- 
zens of the State of Washington. 

In view of the foregoing, it is my opinion that the mili- 
tary authorities in charge at Fort Canby have no authority 
to prevent citizens of Washington from fishing in the waters 
of the Columbia River lying within the boundaries of the 
State of Washington, even though such waters may lie 
within one and one-half miles of the southern point of Cape 
Disappointment, now the Fort Canby Military Reservation. 

Answering your specific questions, I have the honor to ad- 
vise you that: 

First. Peacock Spit and all other tide lands lying within 
one and one-half miles of the southern point of Cape Dis- 
appointment were not reserved by the order of 1852, and 
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do not belong to the United States, although the use of such 
lands has been granted by the State of Washington to the 
United States for military purposes, so long as the adjoin- 
ing shore lands are so used. 

Second. The State of Washington may legally permit 
fishing upon and in the vicinity of such tide lands. 

Third. The answers given to your first and second ques- 
tions make it unnecessary to answer your third question in 
regard to the rights of certain Indians to fish upon the 
tide lands in question, as they are subject to the State laws 
regulating fishing within the boundaries of the State. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF War. 


BXCHANGE OF LANDS BETWEEN NORTHERN PACIFIC 
RAILWAY CO. AND THE UNITED STATES 


It would be contrary to the spirit of the Joint Resolution of June 5, 
1924 (43 Stat. 461), to conclude any exchange under the Act of 
March 20, 1922 (42 Stat. 465), which would involve the transfer 
by the Northern Pacific Railway Co. of lands claimed or acquired 
within the national forests, and might interfere with the final 
settlement which the Joint Resolution is designed to accomplish. 


DEPARTMENT OF JUSTICE, 
March 20, 1925. 


Srr: Your letter of December 23, 1924, requests an ex- 
pression of opinion whether, in view of the joint resolution 
of June 5, 1924 (43 Stat. 461), suspending adjustment of 
the Northern Pacific Railway Company land grants under 
the Act of July 2, 1864 (13 Stat. 365), and the joint reso- 
lution of May 31, 1870 (16 Stat. 378), you are authorized 
to conclude an exchange between that company and the 
United States of lands lying within the Gallatin, Madison, 
and Absaroka National Forests in Montana, under the Act 
of March 20, 1922 (42 Stat. 465). The joint resolution of 
June 5, 1924, provides: 

“That the Secretary of the Interior is hereby directed to 
withhold until March 4, 1926, his approval of the adjust- 
ment of the Northern Pacific land grants under the Act of 
July 2, 1864, and the joint resolution of May 31, 1870, and 
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he is also hereby directed to withhold the issuance of any 
further patents and muniments of title under the said Act 
and the said resolution or any legislative enactments sup- 
plemental thereto or connected therewith, until after Con- 
gress shall have made a full and complete inquiry into the 
said land grants and the Acts supplemental thereto for the 
purpose of considering legislation to meet the respective 
rights of the Northern Pacific Railroad Company and its 
successors and the United States in the premises.” 

You state that the proposed exchange involves a convey- 
ance by the railroad company of 75,293.32 acres patented to 
it under the land-grant statutes and conveyance by the 
United States to the railway company of 54,683.71 acres. 
It also appears that all but eight sections of the area offered 
by the company lie within the primary limits of the grant 
under the Act of July 2, 1864, and that eight sections are 
within the indemnity limits of that grant. 

You also state that it has been determined by the Secre- 
tary of Agriculture that the consummation. of this exchange 
is desirable in the public interests, but that doubt is ex- 
pressed of authority to proceed further in carrying out the 
exchange because of the joint resolution of June 5, 1924, 
above quoted. The so-called General Exchange Act of 
March 20, 1922 (42 Stat. 465), so far as material, provides: 

“ That, when the public interests will be benefited thereby, 
the Secretary of the Interior be, and hereby is, authorized 
in his discretion to accept on behalf of the United States 
title to any lands within the exterior boundaries of the 
national forests which, in the opinion of the Secretary of 
Agriculture, are chiefly valuable for national forest pur- 
poses, and in exchange therefor may patent not to exceed an 
equal value of such national-forest land; in the same State, 
surveyed and nonmineral in character, or the Secretary of 
Agriculture may authorize the grantor to cut and remove 
an equal value of timber within the national forests of the 
same State; the values in each case to be determined by the 
Secretary of Agriculture.” 

The broad language employed in the joint resolution of 
June 5, 1924, manifests an intention on the part of Congress 
to examine the entire field of the Northern Pacific land 
grants for the purpose of determining the equities of the 
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company, as well as the rights of the United States, and to 
preserve the status quo pending a full and complete inquiry. 
This intention is disclosed from the language of the reso- 
lution, as well as from a consideration of the legislative — 
history of this enactment. This legislation was urged by the 
President upon the joint recommendation of the Secretary 
of Agriculture and the Secretary of the Interior, looking to 
a comprehensive review or determination of the entire trans- 
action, covering the mutual equities and obligations created 
by the Northern Pacific land grant acts. This inquiry was 
predicated upon the belief that lands had been patented to 
the company in excess of the acreage which it was entitled 
to receive, that erroneous classification of lands had resulted 
in excessive indemnity selections, and that the whole matter 
could be adequately dealt with only by Congress. In the 
letter of the President it is said: 

“The statements contained in the letter from the Secre- 
tary of Agriculture raise serious questions as to the extent 
to which the railroad company may have obtained undue 
benefits from the grant, and also as to the extent of its com- 
pliance with the obligations imposed upon it by the legis- 
lation which conferred the grant. I believe that these ques- 
tions should be fully determined before a final settlement of 
the matter is effected, and before further public lands are 
patented to the company. From the nature of the case, and 
particularly the broad and varied equities which it involves, 
it would seem that such a determination and settlement can 
be made only by the Congress.” 

It seems to have been the purpose of this legislation to 
prevent an Executive action which would change the title 
and claims of the United States and the Northern Pacific 
Railway Company, pending the investigation contemplated 
by Congress, particularly respecting lands included within 
the national forests. The joint resolution suspends all ad- 
justments and also prohibits any further transfers of public 
lands under any legislative enactment connected with the 
Act of July 2, 1864, or the joint resolution of May 31, 1870, 
or any legislative enactments supplemental thereto. If the 
lands offered by the company are indemnity lands within 
forest reserves and its right to them is disputed as being in 
excess of losses sustained, it is not desirable that they should 
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be made the basis of an exchange, pending the full and com- 
plete inquiry which Congress has authorized. 

In view of the possibility that Congress may assert claims 
against some of the lands offered by the company, it is my 
opinion that it would be contrary to the spirit of the joint 
resolution of June 5, 1924, to conclude any exchange under 
the Act of March 20, 1922, which would involve the 
transfer by the Northern Pacific of lands claimed or ac- 
quired within the national forests, and might interfere with 
the final settlement which the joint resolution is designed 
to accomplish. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF AGRICULTURE. 


INCOME TAX—RESTRICTED LANDS OF QUAPAW INDIANS. 


The income from the restricted lands of the Quapaw Indians is not 
subject to the Federal income tax laws. 


_ DEPARTMENT OF JUSTICE, 
March 20, 19265. 

Sir: By letter of June 11, 1924, you request the opinion 
of the Attorney General as to whether the rents, royalties, 
or other incomes of the Quapaw Indians, derived under leases 
or otherwise from their allotted lands during the restricted 
period, are subject to the Federal income tax laws. 

By the Treaty of November 15, 1824 (7 Stat. 232), the 
Quapaw Indians ceded to the United States all their lands 
in the territory of Arkansas in consideration of specified 
sums of money, personal property, and the expense of their 
removal to the district then occupied by the Caddo Indians, 
where they should be concentrated and confined and form 
a part of the Caddo tribe. Said Treaty was followed by 
a supplemental treaty or articles of agreement entered into 
May 18, 1833 (7 Stat. 424), under which agreement there 
was substituted for their right of occupancy in the Caddo 
Country a tract of 150 sections of land in the northeastern 
part of the Indian Territory, part of which is now the 
source of the income involved in this opinion. 
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The reason for this change of location was the inability 
of the Indians to exist upon the land in the Caddo Country, 
which was swampy and disease breeding, or to amalgamate 
themselves with the Caddo Indians. The United States 
agreed in the said supplemental treaty of May 13, 1883, as 
follows: 

“Article II: * * * In order to provide a permanent 
home for their nation; the United States agree to convey the 
same by patent to them and their descendants as long as 
they shall exist as a nation or continue to reside thereon, 
and they also agree to protect them in their new residence, 
against all interruption or disturbance from any other tribe, 
or nation of Indians or from any other person or persons 
whatever. 

“Article III: Whereas it is the policy of the United 
States in all their intercourse with the Indians to treat them 
liberally as well as justly, and to endeavor to promote their 
civilization and prosperity; it is further agreed that in con- 
sideration of the important and extensive cessions of lands 
made by the Quapaws to the United States and in view of 
their present impoverished and wretched condition, they 
shall be removed to their new homes at the expense of the 
United States, and that they will supply them with one 
year’s provision from the time of their removal.” 

It is obvious from the poverty-stricken condition of these 
Indians and the circumstances surrounding their removal 
to the land now in question that taxation of said land at 
that time was not contemplated. Taxation then would have 
meant. destruction. Moreover, the lands relinquished by 
the Indians had not been subject to taxation or interference 
in any way by the Federal Government. 

On March 23, 1893, at a general council of the tribe held 
for the purpose, the Quapaw Indians passed an Act of 
council providing for the allotment of their lands in sev- 
eralty in tracts of 200 acres each to all members of the tribe. 
The only other material provision in the Act of Council is 
the following: 

“Sec. 3. That the allottees, members of our Quapaw 
Nation of Indians, and the land so allotted, shall be subject 
to such laws, rules and regulations, as the Honorable Sec- 
retary of the Interior, and the Congress of the United 
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States may prescribe, in approving this ‘Act’ of our Qua- 
paw National Council. Provided, That in no case or event, 
shall the number of acres so allotted to members of our tribe 
or nation, be decreased or diminished.” 

The proceedings of the Council were transmitted to the 
Secretary of the Interior on April 7, 1898. March 2, 1895, 
Gongress passed an Allotment Act (28 Stat. 876, 907), pro- 
viding as follows: 

“That the allotments of land made to the Quapaw In- 
dians, in the Indian Territory, in pursuance of an act of 
the Quapaw National Council, approved March twenty- 
third, eighteen hundred and ninety-three, be and the same 
are hereby ratified and confirmed, subject to revision, cor- 
rection and approval by the Secretary of the Interior. 
Provided, however, That any allottee who may be dissatis- 
fied with his allotment shall have all the rights to contest the 
same provided for in said Act of the Quapaw National 
Council subject. to revision, correction, and approval by the 
Secretary of the Interior. And the Secretary of the In- 
terior is hereby authorized. to issue patents to said allottees 
in accordance therewith: Provided, Zhat said allotments 
shall be inalienable for a period of twenty-five years from 
and after the date of said patents.” 

In pursuance of said Allotment Act, patents in fee, re- 
stricted as above, were issued to all but a few of the allottees 
on September 26 and October 19, 1896. The 25-year re- 
striction period expired therefore by corresponding dates 
in the year 1921. 

Neither in the Quapaw Act of Council, nor in the con- 
. gressional approval thereof, was any reference made to the 
taxation of the lands in question. | 

Your inquiry invites a consideration of the income only 
from those lands belonging to the original allottees or their 
heirs from which the restrictions against alienation had not 
been removed. I assume that any of said lands could not 
then have been otherwise owned unless the restrictions had 
been removed. 

Our policy toward the Indian is one that has been grad- 
ually and carefully developed from the very beginning of 
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our government, and is recorded in treaties, statutes and 
numerous court decisions as well as in departmental rules 
and regulations not inconsistent therewith. It results from 
an evolutionary process growing out of the relations be- 
tween the Indian and an altruistic nation acquiring, as a 
matter of necessity, the domain of an uncivilized and un- 
tutored people. See the Kansas Indians, 5 Wall. 737, 752, 
et seq. As the Indian’s land was needed for the expansion 
of our nation, it was obtained from him by negotiation— 
or, in the case of extreme necessity, by the use of force. 
Because the Indians could not adjust themselves to our mode 
of living, they were made the objects of our solicitude as 
a weak and helpless people. As we crowded them back 
into the wilderness, they were concerned about, and stipu- 
lated into their treaties provisions to secure to them, a per- 
manent home which should be free from interference by 
any one. During such negotiations there. was always taken 
into account the fact that the Indian was the original pro- 
prietor of the soil. And when at the solicitation of our 
Government he withdrew to more remote regions, there 
was usualy attached the condition that in his new location 
he should be free from the dominating influence of the 
white man. It was not the Indian’s policy, in removing 
barriers, to give the white man unconditioned admittance. © 
The Indians have always been treated as wards of the 
nation. LaMotte v. United States, 254 U. 8S. 570; United 
States v. Kagama, 118 U. S. 375. This condition of ward- 
ship is not affected by the allotment of land to the Indian 
(Bond v. United States, 181 Fed. 613), nor by the con- 
ferring of citizenship upon him. Winton v. Amos, 255 . 
U. S. 373; United States v. Sandoval, 231 U. S. 28. It rests 
entirely with Congress to determine when the relationship 
shal] cease. Lone Wolf v. Hitchcock, 187 U. S. 553; Tiger 
v. Western Investment Company, 221 U.S. 286. This guar- 
dianship and responsibility of the Federal Government for 
the Indian’s welfare has been held to justify a suit by the 
Government to prevent a State from taxing him. Kansas 
Indians, 5 Wall. 737; Auditor v». Williams, 94 Mich. 180; 
Gillespie v. Oklahoma, 257 U. S. 501; United States v. 
Rickert, 188 U. S. 482. In the case last referred to the Su- 
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preme Court considered the attempt of the State of South 
Dakota to tax the Sisseton and Sioux Indians. The Act 
of February 8, 1887, 24 Stat. 388, known as the Indian Gen- 
eral Allotment Act (which applies to the Quapaw Indians 
as well as to the Sissetons and Sioux) was construed. It 
was held that neither the land, the permanent improvements 
thereon, nor the personal property obtained from the United 
States and used by the Indians on the allotted lands, was 
subject to state or local taxation during the trust period. 
See also the case of United States v. Bean, 253 Fed. 1, with 
respect to the Seminole Indians. In Pollock v. Farmers’ 
Loan and Trust Company, 157 U. S. 429, it was held that 
a tax on the income from real estate was in effect a tax upon 
the land. 

The Act of May 27, 1902, 32 Stat. 245, 275, makes it clear 
that Congress contemplated allotted land as exempt from 
state or territorial taxation until the restrictions were re- 
moved. Section 7 of said Act provides, in part: 

“All allotted land so alienated by the heirs of an Indian 
allottee and all land so patented to a white allottee shall 
thereupon be subject to taxation under the laws of the State 
or Territory where the same is situate.” 

Again, in the Act of March 1, 1907, 34 Stat. 1015, 1016, 
Congress intimated that allotted lands were not subject to 
such taxation until after removal of restrictions, by pro- 
viding: 

“In any case where the restrictions as to alienation have 
been removed with respect to any Indian allottee, or as to 
any portion of the lands of any Indian allottee, and such 
allottee as an individual, or as a member of any tribe, has an 
interest in any fund held by the United States beyond the 
amount by law chargeable to such Indian or tribe on ac- 
count of advances, the Commissioner of Indian Affairs is 
hereby authorized, prior to the date at which any penalties 
for the nonpayment of taxes would accrue under the laws 
of the State or Territory in which such land is situated, to 
pay such taxes and charge the amount thereof to such al- 
lottee, to be deducted from the share of such allottee in the 
final distribution or payment to him from such fund.” 
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From the beginning of its negotiations with the Indians, 
the Government has adopted the policy of giving them the 
benefit of the doubt as to the questions of fact or the con- 
struction of treaties and statutes relating to their welfare. 
An illustration of this is found in section 2126 of the Re- 
vised Statutes (Act of June 30, 1834, 4 Stat. 733), which 
provides: 

“In all trials about the right of property in which an 
Indian may be a party on one side, and a white person on 
the other, the burden of proof shall rest upon the white per- 
son, whenever the Indian shall make out a presumption of 
title in himself from. the fact of previous possession or 
ownership.” 

This practice of safeguarding the Indian. has been con- 
tinuously adhered to. Treaties have been considered, not 
according to their technical meaning, but in the sense in 
which they would be naturally understood by the Indians. 
Choctaw Nation v. United States, 119 U. S. 1; United 
States v. Choctaw Nation, 179 U. S. 494; Seufert Brothers 
v. United States, 249 U. S. 194; Starr v. Long Jim, 227 U.S. 
613; United States v. Payne, 264 U.S. 446. This same rule 
of liberal construction has also been followed in the inter-. 
pretation of statutes relative to the Indians. Cherokee 
Intermarriage Cases, 203 U. S. 76; United States v. Celes- 
tine, 215 U. S. 278; Choate v. Trapp, 224 U.S. 665. It is 
well established that general Acts of Congress do not apply 
to Indians, unless so worded as clearly to manifest an in- 
tention to include Indians in their operation. Elk v. Wil- 
kins, 112 U. S. 94. The Indian has always been the object 
of special legislation. Never has it been the practice to 
legislate for him generally along with the rest of the people. 

The foregoing rule governing the construction of treaties 
and statutes affecting the Indians is in a measure applicable 
to revenue statutes. Because revenue laws impose bur-- 
dens upon the public and restrict the use and enjoyment of 
property, they are not to be extended beyond the clear im- 
port of the words used. Congress is bound to express its 
intention to tax in clear and unambiguous language. Ejid- 
man v. Martinez, 184 U. 8S. 578; Hartranft v. Wiegmann, 
121 U. S. 609; American Net, etc. Co. v. ee 141 
U.S. 468; 22 Oye. 1605. 
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True, the Federal Income Tax Statutes are in broad com- 
pass and impose a tax upon the entire net income of “every 
individual.” Section 1 (a), Revenue Act of 1916, 39 Stat. 
756; Section 210, Revenue Act of 1918, 40 Stat. 1057; Sec- 
tion 210, Revenue Act of 1921, 42 Stat. 227; Section’ 210, 
Revenue Act of 1924, 48 Stat. 253. No specific reference, 
however, is made in these Acts to Indians and their prop- 
erty. We have seen that none of the treaties or statutes 
dealing with the Quapaw Indians contains any provision 
subjecting their lands to State or Federal taxation. On the 
contrary, by the Quapaw Allotment Act Congress, instead 
of providing a way to compel the Indians to contribute out 
of their property to the support of the Federal Govern- 
ment, immediately concerned itself with a provision of law 
securing to them the continued possession and enjoyment of 
their lands by making the same inalienable. In order to 
make this restriction against alienation properly effective, 
it would seem that inalienability and nontaxability should 
go hand in hand, at least until Congress clearly provides 
otherwise. At any rate, I am unable, by implication, to 
impute to Congress under the broad language of our Inter- 
nal Revenue Acts an intent to impose a tax for the benefit 
of the Federal Government on income derived from the 
restricted property of these wards of the nation; property 
the management and control of which rests largely in the 
hands of officers of the Government charged by law with 
the responsibility and duty of protecting the interests and 
welfare of these dependent people. In other words, it is 
not lightly to be assumed that Congress intended to tax the 
ward for the benefit of the guardian. 

Therefore, in the absence of clear congressional authority 
to that effect, I am of opinion that the income from the 
restricted lands of the Quapaw Indians is not subject to 
the Federal income tax laws. 

The opinion of the Attorney General of March 15, 1924, 
relative to the taxability of the Five Civilized Tribes, is 
largely applicable to the question here presented. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE INTERIOR. 
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FURNISHING GENERAL ACCOUNTING OFFICE WITH INFOR- 
MATION RELATIVE TO CONTRACTS, 


The Comptroller General states that in order to make a satisfactory 


audit of expenditures the General Accounting Office should be. . 


furnished with information relative to contracts showing that the 

lowest bid was accepted or, if otherwise, a detailed statement 

of the reasons for accepting other than the lowest bid. 

This requirement is warranted by section 313 of the Budget and 
Accounting Act, and it would seem that it is for the Comptroller 
General to determine what papers or data he should have to make 
such an audit. 

DEPARTMENT OF JUSTICE, 
March 21, 1925. 

Sir: Your letter of January 2, 1925, states that under a 
decision of the Comptroller General your Department is 
called upon by the General Accounting Office to furnish 
information relative to contracts showing that the lowest 
bid was accepted or, if otherwise, a detailed statement of 
the reasons for accepting other than the lowest bid. 

The decision referred to is that of March 8, 1924, 3 Dec. 
Comp. Gen. 604. In it reference is made to the statute pro- 
viding that all contracts requiring the advance of money 
or in any manner connected with the settlement of public 
accounts shall be deposited in the General Accounting Office 
(R. 8S. 3743; Sec. 304, Budget and Accounting Act of June 
10, 1921, 42 Stat. 24), and it was said (p. 605): 

“The requirement of section 3743, Revised Statutes, as 
amended, that all contracts shall promptly be deposited in 
this office is obviously for the purposes of a satisfactory 
audit of the expenditures pursuant thereto, and in connec- 
tion therewith it 1s competent for this office to prescribe the 
papers which shall constitute or accompany the contracts to 
be so deposited.” 

“The acceptance by an administrative officer of other than 
the lowest bid would ordinarily not be questioned if the 
reasons assigned for that action appeared satisfactory, but 
the action in that respect by administrative officers is not 
conclusive on the accounting office. It appears, therefore, 
that a satisfactory audit of expenditures, whether pursuant 
to formal or informal contracts, requires at least an affirma- 
tive showing that the lowest bid was accepted, or, if other- 


The Secretary of the Navy. 447 


wise, a detailed statement of the reasons for accepting other 
than the lowest bid.” 

You request an opinion “ as to whether, according to law,” 
you are bound to furnish this information. 

It will be observed that the Comptroller General states 
that this requirement is made necessary in order that a satis- 
factory audit may be made. What papers or data he should 
have to make such an audit would seem to be a matter solely 
for his determination. Moreover, section 313 of the Budget 
and Accounting Act provides (p. 26): 

“All departments and establishments shall furnish to the 
Comptroller General such information regarding the powers, 
duties, activities, organization, financial transactions, and 
methods of business of their respective offices as he may 
from time to time require of them; and the Comptroller 
General, or any of his assistants or employees, when duly 
authorized by him, shall, for the purpose of securing such 
information, have access to and the right to examine any 
books, documents, papers, or records of any such depart- 
ment or establishment. * * *,” 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF War. 


PROPOSED GOVERNMENT CONTRACT RELATING TO THE USE 
OF AIRPLANE PATENTS. 


The Secretary of the Navy and the Secretary of War may, with 

_ entire propriety, enter into a contract with the representative of 
the owners of certain patents on airplanes for the payment of 
royalties upon all airplanes to be manufactured or used by the 
Government in the future which airplanes make use of the in- 
ventions of any of the patents here under consideration remaining 
in force. 

If the Secretary of the Navy and the Secretary of War are able to 
determine from the records the number of airplanes equipped with 
these patents which have been heretofore manufactured, imported, 
or used by the Government without payment of royalties, and also 
if they are able to agree with the representatives of the owners 
of such patents upon a reasonable price to be paid as a royalty 
for the use of such patents by the Government, then there can 
be no objection to the embodiment of such understanding in an 
agreement in the nature of an account stated. 
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As to the power of the Comptroller General to make settlement under 
the circumstances of this case, the Attorney General does not feel 
called upon to express an opinion. 


DEPARTMENT OF JUSTICE, 
March 24, 1926. 

Sir: I am in receipt of a letter of September 28, 1922, 
from the then Secretary of the Navy, requesting the Attor- 
ney. General’s opinion as to the “ legality and propriety ” of a 
contract which you and the Secretary of War propose to 
execute on behalf of the Gavernment with the Manufac- 
turers’ Aircraft Association, Inc., the Wright Aeronautical 
Corporation, and the Curtiss Aeroplane and Motor Corpora- 
tion. This contract in brief provides for the payment of 
royalties for the use of certain patents on airplanes to be 
manufactured or used by the United States in the future, 
and in addition thereto, provides for the compromise and 
settlement of all past liabilities of the Government incurred 
by reason of its manufacture and use of airplanes prior to 
the execution of this proposed contract, and upon which no 
royalties have ever been paid by the Government. 

A brief statement of the facts as recited in your letter is 
essential to a clear understanding of this proposed contract 
and the benefits which it is designed to secure for the United 
States. These facts are as follows: 

“During the period of the recent war the Wright Martin 
Company, which owned the patents of the Wright Brothers 
on aircraft, and the Curtiss Aeroplane and Motor Corpora- 
tion, which owned the patents of Curtiss and others for air- 
planes, upon the recommendation of the National Advisory 
Committee for Aeronautics and with the approval of the 
War and Navy Departments joined with ten or twelve other 
companies manufacturing airplanes (some of whom also 
owned patents) in the organization of the Manufacturers’ 
Aircraft Association under the provisions of a Cross License 
Agreement. The conditions of this agreement broadly speak- 
ing, permitted each of the members of the Association to use 
the patent rights of the other members and provided for the 
issuance of licenses and the payment of a royalty of $200 for 
each airplane. Such royalties under the agreement were to 
be distributed between the Wright and Curtiss Companies 
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upon a basis agreed upon until each of them should receive 
the maximum sum of $2,000,000. 

“After the execution of the Cross License Agreement there 
was some discussion as to its intents and effects. This was 
resolved into a contention by the Secretary of the Navy that 
at the time the amount and rate of royalties in the agree- 
ment had been fixed, there had not been a sufficient realiza- 
tion of the magnitude of the Government’s aircraft program 
and that therefore the amount and rate of the royalties to be 
paid during the period of the war should be reduced. <Ac- 
cordingly, a negotiation was entered upon between the rep- 
resentative of the Manufacturers’ Aircraft Association and 
the Secretary of War and the Secretary of the Navy which 
resulted in the adoption of what is known as the Supple- 
mental Cross License Agreement which modified, for the 
period of the War, the terms of the agreement by reducing 
the royalties from $200 to $100 per airplane and maximum 
payments to said companies during that period to $2,000,000. 

“The arrangement thus effected was recognized by the 
Secretary of War in letters addressed to the Secretary of the 
Manufacturers’ Aircraft Association, agreeing to pay the 
$100 mentioned for the period of the war; like action being 
taken by the Secretary of the Navy, who, however, con- 
firmed such action by a formal contract. 

“During the war, both the War Department and the Navy 
Department functioned under the arrangement described 
and paid the amount of royalty agreed upon to the Manu- 
facturers’ Aircraft Association on airplanes, built by the 
Government, and also authorized, as elements of cost, the 
payment of such royalties in all cost-plus contracts. A sum 
amounting to approximately $1,800,000 was paid to the 
Manufacturers’ Aircraft Association by the Government and 
others. 

“The arrangement thus described was terminated by the 
Resolution of Congress of July 2, 1921, since which date the 
Government is without working agreements with the own- 
ers of the patents thus grouped together. 

“For the purpose of disposing of the liability of the 
Government, negotiations have been conducted to provide 
for the following items: (a) Airplanes built in the United 
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States or imported into the United States by or for the 
Government before July 2, 1921, on which no royalties have 
been paid; (b) Airplanes built or to be built in the United 
States or imported into the United States by or for the 
Government since July 2, 1921, on which no royalties have 
been paid. 

‘The War and Navy Departments have negotiated a 
tentative contract with the Wright Aeronautical Corpora- 
tion (successor to the Wright Martin Company), the Cur- 
tiss Aeroplane and Motor Corporation and the Manufac- 
turers’ Aircraft Association, a copy of which is submitted, 
designed to dispose of past and to provide for future lia- 
bilities of the Government in the making and using of air- 
craft falling within the classes before described. Specific 
authority for the execution of this contract by the Asso- 
ciates is to be obtained from all the subscribers who are 
members of the Manufacturers’ Aircraft Association, Inc., 
and who own patents. 

“In view of the importance of reaching an equitable 
arrangement between the Government and the Aircraft 
Manufacturers that shall be free from error and the pos- 
sibility of being questioned in the future as to its legality, 
propriety and form regarding the license and use of pat- 
ents, I have the honor to request that you advise me as soon 
as convenient whether in your opinion any conditions in law 
or ae adatoms render the proposed contract ilegal or im- 
proper.” 

The form of proposed contract submitted with your letter 
is designed to accomplish two things: First, it provides for 
an accounting, liquidation, and settlement for all liabilities. 
incurred by the Government “on account of past infringe- 
ments of any and all the patents owned or controlled” by 
the “associates,” and second, it provides for the payment 
to the “associates” of royalties upon all airplanes manu- 
factured or otherwise acquired by the United States in the 
future including all planes manufactured in foreign coun- 
tries and imported into the United States. These two 
objects of the contract require separate consideration, as 
the laws applicable to them are not identical. I will con- 
sider them in their order. — 
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It is apparent from the mere reading of this proposed 
contract in connection with the statement of facts herein- 
before recited that it is designed to operate as a settlement 
contract of liabilities which have been incurred in the past 
by reason of the War and Navy Departments having manu- 
factured, imported and used certain airplanes during the 
war and since the war, equipped with these patents without 
having paid for the use thereof. It is now proposed by this 
contract, which is to be entered into between the Government 
and the representatives of these patentees, to provide for a 
system of accounting on the part of these two departments of 
the Government with respect to all planes using these patents 
and upon which royalties have not heretofore been paid by 
the Government, and after such accounting has been made 
then to pay to these “ associates” directly the sum of $100 for 
each plane manufactured or used by the United States prior 
to July 1, 1921, and $200 on each plane equipped with these 
patents manufactured or used.by the Government since July 
1, 1921, without having the settlement of such claims ad- 
justed or made in the usual manner either through the Court 
of Claims or in the office of the Comptroller General of the 
United States. 

Let us first consider the nature of the obligation of the 
United States for past uses of the inventions of the patents 
in question, which it is proposed to define and arrange for 
payment of by the proposed express contract in writing. 

It appears that by agreement, expressed in letters by the 
Secretary of War and the Secretary of the Navy, confirmed 
in the case of the latter, by formal contract, a royalty of 
$100 per airplane was undertaken to be paid on airplanes 


built during the period of the war by the Government and — 


a royalty of hike amount was authorized, as an element 
of cost on cost-plus contracts for airplanes built for the Gov- 
ernment during the period of the war. A sum of approxi- 
mately $1,800,000 was actually paid—apparently in full 
settlement of all obligations under these express contracts. 
It is not suggested that any amount remains due and unpaid 
thereunder. | 

There remain, not settled for, certain airplanes built or 
imported during the war, not covered by the terms of the 
express contract, which it is now proposed to arrange 
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settlement for on the same basis—$100 per airplane—as 
has been the case for those already settled for, and further 
machines built or otherwise secured by the United States 
since the war and prior to the date of the proposed con- 
tract which it is proposed to settle for at the rate provided 
for in the original Cross License Agreement, namely $200 
per airplane. 

The effect of the proposed contract, therefore, is to recog- 
nize an existing liability and arrange a method of settlement 
for past use of the inventions of said airplane patents—a 
use admittedly not within the terms of any express agree- 
ment. It will be necessary to consider whether the use was 
an infringing one—or one under implied contract. There 
are among the matters presented indications that the use 
was in whole or in part an infringing one. It will be ob- 
served that— 


“The arrangement thus described was terminated by the 
Resolution of Congress of July 2, 1921, since which date the 
Government is without working agreements with the owners 
of the patents thus grouped together.” 

In the proposed contract it is stated that— 

“the Government deszres to secure licenses for the * * * 
use of said patented inventions * * * in the past on 
those aircraft of the Government on which royalties have 
not been paid” 

and the release is made to the Government for “past in- 
fringement,” although it is also stated that payments are to 
be accepted “as full and complete compensation for licenses 
to use any and all patents,” the intent here being, apparently, 
’ to refer to both past use as well as future. 

If, however, the claim for past use be founded on in- 
fringement, the claim is, in its very nature, one for un- 
liquidated damages, and it has been frequently held that 
such a claim cannot be adjusted in the manner proposed. 
It is sufficient to cite the language of Justice Brewer, speak- 
ing for the Supreme Court in William Cramp & Sons v. 
United States, 216 U.S. 494, 500: 

“Tt is well understood that executive officers are not 
authorized to entertain and settle claims for unliquidated 
damages.” 
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Remedy for claims for patent infringement has been pro- 
vided by suit in the Court of Claims, Act of June 25, 1910, 
ch. 423; 36 Stat. 851, amended by Act of July 1, 1918, ch. 
114, 40 Stat. 705. 

However, the question whether the present claim is one 
founded on infringement or an implied contract, is to be 
answered by reference to the facts of the case itself rather 
than to the technical meaning of words employed in the 
proposed contract, which words, if inapt, may be modified 
to agree with the facts. The word “infringement” is often 
used by the courts to describe the complained-of use of an 
invention even when the action is brought on contract. It 
is, however, inadvisable to so use it in a contract. 

That an implied contract to pay compensation for use 
of a patented invention will arise when the Government 
uses it with the patentee’s consent and either acquiesces in 
his title or does not deny it, is now fully settled. 


United States v. Palmer, 128 U.S. 262; 

United States v. Berdan Fire-Arms Co., 156 U. S. 
552; 

United States v. Société Anonyme, 224 U.S. 309; 

United States v. Bethlehem Steel Co., 258 U. S. 321. 

In the last-cited case, the Court, after pointing out that 

a finding of use under implied contract would be favored 
rather than a tortious use, said: 
* * * it may be safely asserted that where the Govern- 
ment uses a patented invention with the consent and express 
permission of the owner and does not repudiate the title of 
such owner, an implied contract to pay reasonable compen- 
sation for such use arises.” 

And in the Société Anonyme case (supra) the Court said 
that these clements of contract “do not have to appear by 
the express declaration of the parties. They may be col- 
lected from their conduct. The alternative of a contract is 
important to be kept in mind. The officers of the Govern- 
ment knew of the DuBange invention and were aware of its 
great importance, and the purpose deliberately to tak® prop- 
erty of another without the intention that he should be 
compensated ; in other words, to do a plainly wrongful act-- 
can not be imputed to them without most convincing proof.” 
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The letter to the Attorney General from the Secretary of 
War, dated September 17, 1917 (a copy of which accom- 
panied your letter of September 22, 1922), distinctly recog- 
nized the patents grouped in the Manufacturers Aircraft 
Association and expressed the desire to proceed with the use 
of such patents. The exchange of correspondence between 
the Secretary of War, the Secretary of the Navy, and the 
representatives of the Manufacturers Aircraft Association 
indicate plainly that there was no hostile use of the patents. 
Indeed, several agencies of the Government appear to have 
collaborated and cooperated in creating the conditions estab- 
lished by the Cross License Agreement and the Supplement 
thereto. It is obvious that the Government was fully in- 
formed of the patents and that there was no “ purpose de- 
liberately to take property of another without the intention 
that he should be compensated,” and there was assent by 
the patent holders that the patents be used and a definitely 
established rate to be paid for the uses that ensued. All 
the elements found by the Supreme Court to be necessary 
to the implication of contract were present, and in my 
opinion the use by the Government is to be assumed as 
having been a use under such a contract and not a tortious 
use. 

The claim being then of this nature, I turn to considera- 
tion of the question whether the method proposed for its 
adjustment is an appropriate one. 

The question whether settlement of a claim under contract 
may be treated as a mere accounting operation or as one 
calling for submission to a court is not always easy of solu- 
tion, but is to be determined on well-established principles. 
Chief Justice Richardson, speaking for the Court of Claims 
in Dennis v. United States, 20 C. Cls. 119, 121, said: 

“Technically all claims for money due on contracts where 
the exact amount payable is not thereby fixed, as in the case 
of goods purchased or work done without an agreed price, are 
claims for unliquidated damages. But they arise necessarily 
and of course from otherwise fulfilled and executed agree- 
ments, and their settlement rarely requires anything more 
than the ordinary processes of accounting, the prices being 
readily determined by the vouchers and reports of the 
public officers incurring the expenses, or by other means 
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within reach of the accounting officers, who very properly 
tuke jurisdiction and pass upon such claims. 

“When serious controversies arise in such cases they may 
be transmitted to this court for adjudication, under either 
the Revised Statutes, Section 1063, or the Bowman Act. 

“ But claims for unliquidated damages founded on neglect 
or breach of obligations contrary to the terms of a contract, 
and not necessarily arising therefrom, are of quite a differ- 
ent class. They must be sustained by extraneous proof, often 
involving a broad field of investigation and requiring the 
application of judgment and discretion upon the measure of 
damages and the weight of conflicting evidence. As was 
said in the Powers Case (18 C. Cls. 275)—‘ The results to be 
reached in such cases can in no sense be called an account, 
and are not committed by law to the control and decision of 
Treasury Accounting Officers.’ ” 

The Comptroller of the Treasury and the Comptroller 
General appear to have considered that an account may be 
stated and settlement made by the proper accounting officers 
of claims arising on implied contract, as well as of claims 
arising on express contract. See for example, Reports of the 
Comptroller of the Treasury, Vol. VII (p. 517, and Vol. XX, 
p. 661. In the recent decision by the present Comptroller 
General in the Blenkner case (Comp. Gen’s. Dec., Vol. 1, 
p. 414), 1t 1s said: 

“In view of the fact that the Government had acquired 
a license to use the features or combinations covered by the 
claimant’s patent and that neither the War Department nor 
the claimant thereafter took any action inconsistent with a 
continuance of such license, I think it must be held that any 
use of claimant’s patent by the Government after June 30, 
1911 (when the express license expired) was a use under 
license, thereby giving rise to an implied contract, rather 
than a use without license, the remedy for which is provided 
in the Act of June 25, 1910, as amended by the Act of July 
1, 1918, 40 Stat. 705.” | 

The claim was, therefore, certified for payment. 

Determination as to whether an account may be stated 
and settlement made upon a contract by the Government 
which is not within the authority of an Administrative De- 
partment, is placed by law with the General Accounting 
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Office. Section 236 of the Revised Statutes, as amended by 
Section 205 of the Act of June 10, 1921 (42 Stat. 24) reads 
as follows: 

“All claims and demands whatever by the Government of 
the United States or against it, and all accounts whatever 
in which the Government of the United States is concerned, 
either as debtor or creditor, shall be settled and adjusted in 
the General Accounting Office.” 

In a case recently before the Comptroller General involv- 
ing a settlement by the United States Veterans’ Bureau of 
an unliquidated claim for use and occupation of land, it was 
held (Syllabus, Comp. Gen’s. Dec. Vol. IT, p. 16): 

“A claim for payment for use and occupation of land, 
not under a valid contract, involves the settlement of an un- 
liquidated claim proper for consideration by the General 
Accounting Office under the provisions of Section 236, Re- 
vised Statutes, as amended by Act of June 10, 1921, 42 Stat. 
24, but payment of such a claim by an administrative depart- 
ment or establishment is not authorized.” 

Such questions properly for the determination of the 
Comptroller General, can not be submitted to this Depart- 
ment. (25 Op. 301; 28 same 129; 33 same 268. ) 

It is proposed to substitute for this method of settlement 
of an executed contract provided by law, a method of settle- 
ment by two administrative departments, by the making 
of a written contract in the form submitted. I have been 
referred to no provision of law authorizing such substitu- 
tion, and am of the opinion that the execution of such a 
contract would be without warrant of law. 

It is therefore my opinion that the subject matters of 
this proposed contract should be dealt with by your De- 
partment as entirely separate and independent matters. 
You may, with entire propriety, enter into a contract with 
these “ associates” for the payment of royalties upon all air- 
planes to be manufactured or used by the Government in 
the future which airplanes make use of the inventions of 
any of the patents here under consideration remaining in 
force. The adjustment and settlement of liabilities of the 
Government incurred by reason of the use of these patents 
on airplanes manufactured and used by the Government in 
the past should be disposed of as a separate matter. If 


The Secretary of the Interior. 45? 


you and the Secretary of War are able to determine from 
the records the number of airplanes equipped with these 
patents which have been heretofore manufactured, imported, 
or used by the Government without the payment of royalties, 
and also if you are able to agree with these “ associates ” 
as the representatives of the owners of such patents upon 
' a reasonable price to be paid as a royalty for the use of 
such patents by the Government, then there can be no ob- 
jection to the embodiment of such understanding in an 
agreement in the nature of an account stated. There ap- 
pears to be no one, unless it be the Comptroller General, 
who has the power to make settlement of such account. 
As to the power of the Comptroller General to make settle- 
ment under the circumstances of this case, I do not feel 
called upon to express an opinion. 
Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE Navy. 


EXTENSION OF OIL AND GAS PERMITS. 


The Secretary of the Interior may grant an extension of an oil and 
gas permit as to public land in California within 1 mile of Naval 
Reserve No. 1, nothwithstanding his order establishing a protective 
zone 1 mile wide around the Naval Reserves. 


DEPARTMENT OF JUSTICE, 
April 3, 1926. 

Sir: I am in receipt of the request of the First Assist- 
ant Secretary, dated March 14, 1925, for an opinion as to 
whether you have authority to further extend the oil and 
gas permit of William 8. Faulkner as to certain lands em- 
braced therein. The facts as gathered from the papers 
transmitted are in substance as follows: 

The original permit was issued November 29, 1920, for a 
period of two years under section 13 of the General Leas- 
ing Act of February 25, 1920, 41 Stat. 437, 441. The per- 
mittee was one Robert Hays Smith, who assigned to Faulk- 
ner, and the assignment was approved by your Depart- 
ment September 28, 1921. It covered three subdivisions of 
public land in California, one of which (section 14) lies 


458 Oil and Gas Permits. 


within 1 mile of Naval Reserve No. 1. The assignee 
promptly commenced drilling operations and at all times 
since has proceeded with diligence. At the expiration of 
the two years he had not discovered oil, and his permit 
was extended by your Department for two years more. 
That extension has now expired and no discovery has been 
made warranting the issuance of a lease as provided in 
section 14 of the Leasing Act. In the meantime he has 
done more work on all three tracts than the statute requires. 
On section 14 he sunk one well to a depth of 3,312 feet and 
encountered mechanical difficulties causing its abandonment. 
He then moved his rig a short distance and drilled a new 
well to a depth of 4,720 feet and was compelled to suspend 
work by a twisted bit. His expenditures on this tract have 
amounted to about $132,000. 

In the meantime, namely, on May 1, 1924, pursuant to 
a recommendation of the Commission on Naval Oil Re- 
serves, you established around the Naval Reserves a pro- 
tective zone 1 mile wide. This was done by instructions 
from you to the Commissioner of the General Land Office 
requiring him to issue such instructions as will suspend 
action “upon all applications for permits and leases, right 
to which has not already been earned, within one mile of 
the exterior boundaries of Naval QOil Reserves Nos. 1 
and 2.” 

In this situation the permittee applied for a further ex- 
tension of his permit. By a decision of the First Assistant 
Secretary, dated February 17, 1925, an extension was 
granted, on equitable grounds, as to the two tracts situated 
beyond the protective zone, but denied as to section 14, 
which lies within it, on the ground that such an extension 
could not be allowed in the case of the order issued at the 
request of the Naval Oil Commission. That Commission, 
however, as I understand, is merely an advisory body es- 
tablished by the President to investigate conditions and 
make recommendations, and is without power to make 
orders or binding decisions. The pretective zone therefore 
owes its existence and validity entirely to the order or 
direction given by you to the Commissioner of the General 
Land Office. 
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Among the papers transmitted there is no suggestion 
that the protective zone so established has been formally 
recognized, adopted, or confirmed by the President or by 
Congress, and I have been unable to find any legislation 
concerning it. It seems clear, therefore, that you have 
power to revoke or modify in whole or in part the order 
thus made on your sole authority. Besides, the order was 
directed to inferior officers of your Department, and was, 
of course, imperative as to them. It directed them to 
suspend action upon applications for permits and _ leases, 
and that means, in substance and effect, as I understand, 
that all such applications must be denied by them. I 
assume also that it was intended to establish a rule to be 
followed by the Department itself in all ordinary cases. 
But I see nothing in it to prevent you from acting favor- 
ably on such an application (reaching you by appeal or in 
any other proper manner) whenever, in your judgment, 
the equities in favor of the applicant are such as to over- 
balance the public interest which the order was designed 
to subserve. 

In the decision of February 17 above-mentioned refer- 
ence is made to the statutory provisions authorizing ex- 
tensions of original permits, namely, section 13 of the 
Leasing Act and the Act of January 11, 1922, 42 Stat. 
856. Neither of these applies, explicitly, to a situation 
such as here exists, but your Department evidently found 
nothing in them to prevent the allowance of an extension 
as to the two tracts beyond the protective zone. My opin- 
ion is not requested as to your authority in that regard 
and I have no occasion to question it. All I need say, 
therefore, is that, in my judgment, the order creating the 
protective zone presents no obstacle to the exercise of a 
like authority in relation to section 14. 


Respectfully, 
JOHN G. SARGENT. 
To the SECRETARY OF THE INTERIOR. 
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PHILIPPINE ISLANDS—LEGALITY OF PROPOSED BOND 
ISSUE—EXEMPTION FROM TAXATION. 


The proposed issue of bonds by the Philippine Government in the 
sum of $3,000,000, being authorized by the Act of the Philippine 
Legislature of December 3, 1924 (No. 3204), and being within the 
maximum amount authorized by Congress, said bonds, when issued 
in the form and amount proposed, will have been legally issued and 
will constitute valid obligations of the Government of the Philip- 
pine Islands. 

All the bonds issued by the Philippine Government under authority 
of the Legislature of the Philippine Islands and in pursuance of 
section 11 of the Act of Congress of August 29, 1916 (39 Stat. 548), 
as amended, and the interest accruing thereon, are exempt from 
taxation by the Government of the United States, the Government 
of the Philippine Islands, or by any State, county, municipality, or 
Territory of the United States, or by the District of Columbia, as 
provided by section 1 of the Act of Congress of February 6, 1905 
(33 Stat. 689). 

The exemption from taxation of the bonds themselves exempts the 
interest accruing thereon from taxation as income by any of the 
States of the United States or any municipality thereof. 


DEPARTMENT OF JUSTICE, 
April 17, 1925. 


Sir: By your letter of February 21, 1925, you requested 
an opinion on the legality of the proposed bond issue in the 
sum of $3,000,000 by the Government of the Philippine 
Islands. It is stated that the proposed bonds are to be in 
coupon form of the denomination of $1,000 each, dated 
April 1, 1925, bearing interest at the rate of 5 per cent per 
annum, and that they shall mature in thirty years and be 
redeemable in ten years from date of issue. | 

The bonds are to be issued in pursuance of the authority 
contained in the Act of the Philippine Legislature, No. 3204, 
dated December 3, 1924, and section 11 of the Act of August 
29, 1916, 39 Stat. 548, as amended by the Act of July 21, 
1921, 42 Stat. 145, and by the Act of May 31, 1922, 42 Stat. 
599. 

Section 1 of the Act of the Philippine Legislature No. 
3204 provides in part as follows: 

“The Secretary of War is hereby authorized to issue in 
the name and behalf of the Government of the Philippine 
Islands bonds in the amount of three million dollars the 
proceeds of the sale of which shall be used by said Govern- 


The Secretary of War. 461 


ment for the purchase of an equivalent par amount of first 
mortgage bonds of the Metropolitan Water District to be 
issued for the purpose of obtaining funds for the extension 
of the water supply and sewerage systems of said district. 

“The bonds so authorized to be issued shall bear such 
date and be in such form as the Secretary of War may deter- 
mine and shall bear such rate of interest and run for such 
length of time as may be determined by said official. 

* cd % a * es % 


“Said bonds shall be exempt from taxation by the Govern- 
ment of the Philippine Islands or by any political or mu- 
nicipal subdivision thereof, or by the Government of the 
United States, or by any State or territory of the United 
States, or by any county, municipality, or other municipal 
subdivision of any State or territory of the United States, 
or by the District of Columbia, which fact shall be stated 
upon their face by virtue of section one of the Act of Con- 
gress approved February sixth, nineteen hundred and five, 
according to which Act, as well as in accordance with the 
Act of Congress approved on August twenty-ninth, nine- 
teen hundred and sixteen, as cnended, and in accordance 
with this Act, the said bonds are issued. ; 

By section 4 of said Act, a sinking fund for the redemp- 
tion of said bonds is created: and by section 6, the Metro- 
politan Water District is requived to pay into the Treasury 
of the Philippine Islands annually a sufficient sum of money 
to meet the requirements of the sinking fund referred to in 
section 4 of the Act. 

The Philippine Legislature may authorize the issue and 
sale of bonds for public improvements and to protect the 
public credit, when the amount so authorized does not ex- 
ceed the maximum amount authorized by Congress. (Act 
of August 29, 1916, as amended, supra, sections 7, 8, 11, 12; 
33 Op. 218; 250.) 

Section 11 of the Act of August 29, 1916, as amended by 
the Act of May 31, 1922, supra, provides as follows: 

“+ * * where necessary to anticipate taxes and revenues, 
bonds and other obligations may be issued by the Philippine 
Government or any provincial or municipal government 
therein, as may be provided by law and to protect the public 
credit: Provided, however, That the entire indebtedness of 
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the Philippine Government created by the authority con- 
ferred herein, exclusive of thos2 obligations known as friar 
land bonds, shall not exceed at any one time 10 per centum of 
the aggregate tax valuation of its property, nor that of the 
city of Manila 10 per centum of the aggregate tax valua- 
tion of its property, nor that of any Province or munici- 
pality, a sum in excess of 7 per centum of the aggregate tax 
valuation of its property at any one time. In computing 
the indebtedness of the Philippine Government, bonds not 
to exceed $10,000,000 in amount, issued by that Government, 
secured by an equivalent amount of bonds issued by the 
Provinces or municipalities thereof, shall not be counted.” 

It is stated in your letter that the assessed valuation of 
taxable real property of the Philippine Islands on Decem- 
ber 31, 1923, was $742,827,053.50. The maximum bonded 
indebtedness which the Philippine Islands is authorized to 
incur, therefore, is $74,282,705.35. It is also stated that 
the present bonded indebtedness of the Philippine Govern- 
ment, exclusive of Friar Land bonds and collateral bonds, 
is $62,500,000; that bonds authorized by Act of the Philip- 
pine Legislature No. 3013, in the sum of $12,000,000, have 
not been issued; that bonds heretofore issued of the par 
value of $5,240,000 have been purchased from moneys seg- 
regated in the various bond sinking funds, and that such 
bonds are now held by the Philippine Government, thus 
reducing the outstanding bonded indebtedness to $57,- 
260,000. 

If the present outstanding bonded indebtedness of the 
Philippine Government is but $57,260,000, then the issue of 
the $12,000,000, heretofore authorized and unissued under 
Act No. 3018, together with the proposed issue of $3,000,000, 
authorized by Act No. 3204, will not raise the outstanding 
bonded indebtedness to an amount in excess of the maximum 
amount authorized by law. 

The Philippine Government had statutory authority to 
purchase its outstanding bonds from funds accumulated in 
the sinking funds for the redemption of bonds, and such 
bonds when purchased may be canceled or may be carried 
uncanceled in the sinking funds. Authority for the pur- 
chase of such bonds is contained in the Act No. 3014 of the 
Philippine Legislature, approved March 8, 1922. Section 1 
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authorizes the Treasurer of the Philippine Islands to invest 
the funds of all sinking funds for the redemption of bonds 
in bonds issued by the Philippine Islands, while section 2 
of that Act provides: 

‘When such funds are invested in the bonds of the issue 
to which the fund pertains, said bonds may, upon the recom- 
mendation of the Secretary of Finance and the approval 
of the Governor-General, be cancelled. In reckoning the 
amount in the sinking fund credit shall be taken for the face 
value of bonds of the issue pertaining to the fund, whether 
cancelled or held in the fund, and such bonds, whether can- 
celled or carried in the fund, shall be regarded as outstand- 
ing within the meaning of the law fixing the amount of the 
sinking fund.” 

When the funds accumulated in the sinking fund for the 
redemption of bonds have been employed in the purchase of 
such bonds, although they may be held uncanceled, the 
debtor has become the owner of the evidence of indebted- 
ness, and such purchased bonds should not be included as 
part of the outstanding bonded indebtedness of the munici- 
pal corporation. (Brooke v. Philadelphia, 162 Pa. St. 123; 
Bank for Savings in New York v. Grace, 102 N. Y. 318; 
Stone v. Chicago, 207 Ill. 492; Levy v. McClellan, 196 N. Y. 
178.) 

As was said in Bank, etc., v. Grace, supra (p. 319): 
“Repurchase of notes or other evidences of debt, by the 
issuer from the holder, is redemption, and 1s equivalent to 
and has the force of payment.” 
and again (p. 326): 

“'We hold that the stock purchased is not a debt against 
the city within the meaning of the constitutional prohibi- 
tion. Nevertheless payment of interest upon it may be 
compelled, * * *.” 

The proposed issue of bonds, therefore, comes within the 
maximum amount authorized by law and may be legally 
issued. 

It is stated in your letter that the Tax Commission of the 
State of Wisconsin has decided that income derived from 
obligations of the Philippine Government is taxable income 
under the State Income Tax Law of Wisconsin. 
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An opinion is therefore requested on the question whether, 
the bonds themselves being exempt from taxation by the 
United States, the States or any municipality thereof, the 
interest accruing on said bonds is also exempt from taxa- 
tion. 

Section 1 of the Act of the Philippine Legislature No. 
8204, approved December 3, 1924, provides that said bonds 
shall be exempt from taxation by the Government of the 
Philippines, the Government of the United States, or any 
State or Territory of the United States, etc. The Congress 
of the United States has also provided that bonds issued by 
the Government of the Philippine Islands shall be exempt 
from taxation by the Government of the United States or 
by any State, county or municipality thereof. Section 1 of 
the Act of February 6, 1905, c. 453, 33 Stat. 689, provides: 

“That all bonds issued by the government of the Philip- 
pine Islands, or by its authority, shall be exempt from taxa- 
tion by the Government of the United States, or by the 
government of the Philippine Islands or of any political | 
or municipal subdivision thereof, or by any State, or by any 
county, municipality, or other municipal subdivision of any 
State or Territory of the United States, or by the District 
of Columbia.” 

Congress has full and complete legislative authority over 
the people of the Territories and the territorial govern- 
ments. As was said by the Supreme Court in National 
Bank v. County of Yankton, 101 U. S. 129, 182: “It is 
certainly now too late to doubt the power of Congress to 
govern the Territories. There have been some differences 
of opinion as to the particular clause of the Constitution 
from which the power is derived, but that it exists has al- 
ways been conceded.” And again on page 133, the court 
said: “All territory within the jurisdiction of the United 
States not included in any State must necessarily be gov- 
erned by or under the authority of Congress. The Terri- 
tories are but political subdivisions of the outlying dominion 
of the United States.” 

In Farmers’ Bank v. Minnesota, 232 U.S. 516, the court 
had under consideration the constitutionality of certain tax 
statutes of the State of Minnesota as applied to bonds issued 
by municipalities in Indian Territory and the Territory of 
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Oklahoma. The court held that the bonds issued by the 
Territory, under authority of the Federal Government, 
were not subject to taxation by the States and that the state 
law taxing such bonds was repugnant to the Constitution of 
the United States. The decision was based on the fact that 
Territories are instrumentalities and agencies of the Federal 
Government with which the States must not interfere by 
taxation or otherwise. The court said (p. 525, 526): 

“In our opinion, therefore, the municipalities of the Ter- 
ritory of Oklahoma and of Indian Territory were instru- 
mentalities and agencies of the Federal Government, with 
whose operations the States were not permitted to interfere 
by taxation or otherwise, and the issuing of municipal bonds 
was the performance of a governmental function, within 
the established doctrine. And we deem it immaterial that 
these bonds were not guaranteed by the United States, or 
even (in the case of the Oklahoma bonds) by the central 
government of the Territory. 

a * * * * * * 


“But we deem it entirely clear that a tax upon the exercise 
of the function of issuing municipal bonds is a tax upon the 
operations of the government, and not in any sense a tax 
upon the property of the municipality. And to tax the 
bonds as property in the hands of the holders is, in the last 
analysis, to impose a tax upon the right of the municipality 
to issue them.” 

In Mormon Church v. United States, 186 U. S. 1, 42, Mr. 
Justice Bradley, speaking for the court, said: 

“The power of Congress over the Territories of the 
United States is general and plenary, arising from and inci- 
dental to the right to acquire the Territory itself, and from 
the power given by the Constitution to make all needful 
rules and regulations respecting the Territory or other prop- 
erty belonging to the United States. It would be absurd to 
hold that the United States has power to acquire territory, 
and no power to govern it when acquired.” 

The Philippine Islands, while not an organized territory 
of the United States, are, nevertheless, an insular possession 
appurtenant to the United States. They constitute a terri- 
torial possession and may be dealt with as the Congress of 
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the United States may deem fit and proper. (Mormon 
Church v. United States, supra; DeLima v. Bidwell, 182 
U.S. 1; Downes v. Bidwell, 182 U. S. 244, 342.) 

In DeLima v. Bidwell, supra (p. 196), the court, referring 
to Porto Rico, said: “It follows from this that by the ratifi- 
cation of the Treaty of Paris the island became territory of 
the United States—although not an organized territory in 
the technical sense of the word.” 

The Congress has constituted a form of government for 
the Philippine Islands, and has authorized the issue of 
bonds for certain purposes, and in the Act of 1905, supra, 
has provided that bonds issued by the Philippine Govern- 
ment shall be exempt from taxation by the Government of 
the United States and by the several States or any munici- 
pality thereof. 

If an organized territory of the United States is an “in- 
strumentality established by Congress for the government 
of the people within its boundaries, with authority to sub- 
delegate the governmental power to the several municipal 
corporations therein” (farmers’ Bank v. Minnesota, 282 
U. S. 516, 524), a fortiori, Congress may establish a form of 
government for its insular possessions and authorize such 
possessions to borrow money and issue bonds for purposes 
of public improvement therein, and it may provide that the 
bonds when issued shall be tax exempt by the Governments 
of the United States and the several States. The bonds 
being tax exempt, the income therefrom is also exempt, for 
the power to tax the interest accruing on said bonds, if it 
existed, could be a power to tax the bonds themselves, and 
the right to borrow money by the issue and sale of bonds by 
such insular possessions. (Af’Culloch v. Maryland, 4 Wheat. 
316; Weston v. Charleston, 2 Pet. 449; Railroad Co. v. Penis- 
ton, 18 Wall. 5, 36; Polloch v. Farmers’ Loan & Trust Co., 
157 U. S. 429, 548, 586; Farmers’ Bank v. Minnesota, 232 
U. S. 516, 526; Smith v. Kansas City Title Co., 255 U. S. 
180, 212.) 

In Polloch v. Farmers’ Loan & Trust Co., supra (p. 584), 
the court said: 

“As the States cannot tax the powers, the operations, or 
the property of the United States, nor the means which they 
employ to carry their powers into execution, so it has been 
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held that the United States have no power under the Con- 
stitution to tax either the instrumentalities or the property 
of a State.” 

On page 585 the court said: 

“It is contended that although the property or revenues 
of the States or their instrumentalities cannot be taxed, 
nevertheless the income derived from state, county, and 
municipal securities can be taxed. But we think the same 
want of power to tax the property or revenues of the States 
or their instrumentalities exists in relation to a tax on the 
income from their securities, and for the same reason, and 
that reason is given by Chief Justice Marshall in Weston 
v. Charleston, 2 Pet. 449, 468, where he said: ‘ The right to 
tax the contract to any extent, when made, must operate 
upon the power to borrow before it is exercised, and have 
a sensible influence on the contract. The extent of this in- 
fluence depends on the will of a distinct government. To 
any extent, however inconsiderable, it is a burthen on the 
operations of government. It may be carried to an extent 
which shall arrest them entirely. * * * The tax on gov- 
ernment stock is thought by this court to be a tax on the 
contract, a tax on the power to borrow money on the credit 
of the United States, and consequently to be repugnant to 
the Constitution.’ Applying this language to these munici- 
pal securities, it is obvious that taxation on the interest 
therefrom would operate on the power to borrow before it 
is exercised, and would have a sensible influence on the 
contract, and that the tax in question is a tax on the power 
of the States and their instrumentalities to borrow money, 
and consequently repugnant to the Constitution.” 

In M’Culloch v. Maryland, and in Weston v. Charleston, 
supra, it was held that the independence of the Federal Gov- 
ernment from any control by the respective States is funda- 
mental, and that the States have no power to tax the agencies 
of the Federal Government. 

The law in regard to taxing income from tax-exempt bonds 
was succinctly stated by the Supreme Court of ‘Tennessee 
in Mosely v. State, 115 Tenn. 52, 62, where the court said: 

“The proposition then seems to be well established in 
federal decisions that, if the security 1s exempt, the interest 
on the security is likewise exempt.” 
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In conclusion I have the honor to advise you that it is my 
opinion: 

1. That the bonds when issued in the form and amount 
proposed will have been legally issued and will constitute 
valid obligations of the Government of the Philippine 
Islands. 

2. That all bonds issued by the Philippine Government 
under authority of the Legislature of the Philippine Islands 
and in pursuance of section 11 of the Act of August 29, 1916, 
as amended, supra, and the interest accruing thereon, are 
exempt from taxation by the Government of the United 
States, the Government of the Philippine Islands, or by 
any State, county, municipality, or territory of the United 
States, or by the District of Columbia, as provided by sec- 
tion 1 of the Act of February 6, 1905, supra; that the ex- 
emption from taxation of the bonds themselves exempts the 
interest accruing thereon from taxation as income by any 
of the States of the United States or any municipality 
thereof. 

Respectfully, 
JOHN G. SARGENT. 

To the SEcrRETARY OF War. 


RELIQUIDATION OF ENTRIES COVERING IMPORTED MER- 
CHANDISE—ALLOWANCE FOR DEPRECIATED CURRENCY. 


The method of ascertaining the cost in depreciated currency of im- 
ported merchandise prescribed by section 2903, Revised Statutes, 
and the regulations promulgated in pursuance thereof, is not an 
exclusive and complete remedy for making an allowance for de- 
preciated currency, and the provisions of that statute, when once 
invoked, do not preclude the application of the proviso of section 
25 of the Act of August 27, 1894 (28 Stat. 552). 


DEPARTMENT OF JUSTICE, 
Apri 20, 1925. 
Sir: I have the honor to reply to your ietter of March 
5, 1925, stating that your Department has before it for con- 
sideration the application of Messrs. Strauss & Hedges, at- 
torneys for G. Luzzato & Son, for a reliquidation, under 
the provisions of section 25 of the Tariff Act of August 27, 
1894, of Entry No. 9525, filed at the port ef New York on 
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July 26, 1919. It is stated that the entry in question was 
liquidated at a 67 per cent valuation of the standard coin 
(Italian lira) in accordance with the so-called Italian cus- 
toms rate shown by the consular certificate attached to the 
invoice as provided by section 2903, Revised Statutes, and 
the regulations made in pursuance thereof; that this rate 
was the one adopted bythe Italian Government for the 
collection of its customs duties, and that it is now claimed 
the consular certificate does not show the correct deprecia- 
tion of the Italian lira and the liquidation does not, there- 
fore, show the correct foreign value of the merchandise as 
expressed in the currency of the United States. 

It is stated in your letter that the Treasury Department 
has on various occasions held the proviso of section 25 of 
the Tariff Act of 1894 to be inapplicable to entries which 
were liquidated with allowance for depreciation of the 
Italian lira, as shown in the consular certificate attached to 
the invoice. It is contended by the applicant, however, that 
the act of the Collector of Customs in liquidating the entry 
in accordance with the consular certificate issued under the 
provisions of section 2903 of the Revised Statutes does not 
divest the Secretary of the Treasury of his power to order 
a reliquidation of the entry under the proviso of section 25 
of the Act of August 27, 1894. 

You request an expression of my opinion as to “ whether 
or not section 2903 of the Revised Statutes, together with 
the regulations thereunder, is an exclusive and complete 
remedy for making an allowance for depreciated currency, 
and when once invoked precludes the application of the 
proviso of section 25. of the Act of August 27, 1894.” 

The statutes referred to read as follows: 

Section 2903, Revised Statutes: 

“The President may cause to be established fit and proper 
regulations for estimating the duties on merchandise im- 
ported into the United States, in respect to which the origi- 
nal cost shall be exhibited in a depreciated currency, issued 
and circulated under authority of any foreign government.” 

Section 25, Act of August 27, 1894, c. 349, 28 Stat. 509, 
DOD: 

“The value of foreign coin as expressed in the money of 
account of the United States shall be that of the pure metal 
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of such coin of standard value; and the values of the stand- 
ard coins in circulation of the various nations of the world 
shall be estimated quarterly by the Director of the Mint, 
and be proclaimed by the Secretary of the Treasury imme- 
diately after the passage of this Act and thereafter quar- 
terly on the first day of January, April, July, and October 
in each year. And the values so proclaimed shall be fol- 
lowed in estimating the value of all foreign merchandise 
exported to the United States during the quarter for which 
the value is proclaimed, and the date of the consular cer- 
tification of any invoice shall, for the purposes of this 
section, be considered the date of exportation: Provided, 
That the Secretary of the Treasury may order the reliquida- 
tion of any entry at a different value, whenever satisfactory 
evidence shall be produced to him showing that the’ value 
in United States currency of the foreign money specified in 
the invoice was, at the date of certification, at least ten per 
centum more or less than the value proclaimed during the 
quarter in which the consular certification occurred.” 

Before the enactment of the Act of 1894, the method pro- 
vided by section 2903, R. S., for ascertaining the value of 
foreign currency, as expressed in the standard money of the 
United States, was undoubtedly exclusive. (Rich v. Maz- 
well, Fed. Cas. No. 11759; Cousinery v. Schell, 34 Fed. 272.) 

However, in the enactment of the Tariff Act of August 
27, 1894, Congress, in section 25 thereof, reenacted that por- 
tion relating to the value of foreign coins as expressed in | 
the money of the United States, and added thereto the pro- 
viso empowering the Secretary of the Treasury to order the 
reliquidation of any entry at a different value “ whenever 
satisfactory evidence shall be produced to him” showing 
that the value of the foreign money specified in the invoice, 
when expressed in United States currency, was at the date 
of certification at least 10 per cent more or less than the 
value proclaimed under the provisions of the first part of 
section 25. 

It is evident that the Congress recognized the fact that 
fluctuations in the valuation of foreign money might be so 
rapid that the quarterly determination by the Director of 
the Mint of the standard coins of any foreign country might 
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not correctly state the value of the currency in such country 
and that the invoice price, when reduced to the money of the 
United States, would not approximate the correct foreign 
value of the merchandise. Power was, therefore, given the 
Secretary of the Treasury to ascertain, by such evidence as 
might be satisfactory to him, the correct value in the foreign 
markets of the imported merchandise, on the date of ex- 
portation, as expressed in the money of account of the 
United States. The proviso of section 25 is not repugnant 
to the provisions of section 2903, R. S., but is supplemental 
thereto, and provides a means for correcting a manifest 
error in estimating the foreign value of imported mer- 
chandise. 

It has been the established policy of Congress, as shown 
by the various customs Acts, to provide for the assessment 
of duties on imports at their actual cost or market value in 
the country of exportation, and to accomplish this purpose 
has required that invoices be made out in the currency of 
the country of export or the currency actually paid. Cus- 
toms Administrative Act of June 10, 1890, c. 407, section 2 
(26 Stat. 181); Customs Act of October 3, 1913, c. 16, Sec. 
III C, 38 Stat. 181. Section III C, of the Act of 1913, 
supra, provides: “All invoices of imported merchandise 
shall be made out in the currency ‘of the place or country 
from whence the importations shall be made, or, if pur- 
chased, or agreed to be purchased, in the currency actually 
paid, agreed upon, or to be paid therefor, * * *,.” 

The foreign market value or cost stated in terms of for- 
eign currency must ultimately be expresed in terms of the 
money of the United States. The value in United States 
currency of the total amount of foreign money representing 
the foreign market value or actual cost of the imported 
merchandise is the value upon which the importer is re- 
quired to pay duties when entries of the merchandise are 
liquidated in the United States. | 

In construing the proviso of section 25, the Supreme 
Court, in United States v. Whitridge, 197 U. S. 135, held 
that when the Secretary of the Treasury had satisfactory 
evidence that the value of a foreign coin was at least 10 
per cent more than the proclaimed value, the Secretary is 
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authorized to order a reliquidation in order that the value 
stated in United States currrency may correspond with the 
actual value of the goods. In that case the court had under 
consideration the value of the Indian rupee, and it was not 
necessary for the court to decide the application of the pro- 
vision to depreciated foreign paper currency. However, the 
court did say (pp. 143-144): 

“If the proviso were a separate subsequent act we should 
note that the case in which the Secretary is authorized to 
order a reliquidation is not confined in terms to a difference 
in the value of standard coins in circulation, but exists 
whenever there is such a difference in the value of the for- 
eign money specified in the invoice. The invoice is required 
to be made out in the currency of the country of export or 
the currency actually paid, which may not be coin at all. 
Act of June 10, 1890, c. 407, section 2, 26 Stat. 131. It is 
true that the difference referred to in the proviso is a differ- 
ence from the proclaimed value, and that the proclaimed 
value has reference to standard coins. Whether, in view of 
this fact and of Rev. Stat. section 2903, the words would 
cover a difference in value between paper expressed in terms 
of current coin and current coin, if paper were the cur- 
rency shown by the invoice or the consul’s certificate to be 
the currency to which the invoice referred, need not be con- 
sidered. 

* %* tf *% x so a 
It would be going far to say that the Secretary could 
not order a reliquidation upon a variance of more than ten 
per cent between the value of the token currency in the 
invoice and the proclaimed value of the governing coin.” 

As to the right of the Secretary to order the reliquidation 
under authority of section 25, the court said (p. 146): 

“As we have said, it would be only by a very literal con- 
struction of the earlier part of section 25, that the collectors 
would be bound to estimate the value of a cargo invoiced 
in rupees by the bullion of the rupee when in the invoice 
rupee meant a certain fraction of a pound. But, however 
that may be, we are of opinion that when the Secretary has 
satisfactory evidence of that state of facts, under the pro- 
viso he is authorized to order a reliquidation in order to 
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make the value in United States currency correspond with 
the actual value of the goods. It is not necessary to consider 
any wider problems as to the power of the Secretary.” 
(Italics added.) 

The authority of the Secretary of the Treasury to direct 
reliquidation of entries under section 25, Act of August 27, 
1894, on the basis of rate of exchange in this country for 
foreign currency specified in invoices, when the value of 
such currency is at least ten per cent less than the pro- 
claimed value has been heretofore recognized by the Treasury 
Department in its interpretation of the proviso of section 25. 
T. D. 35951, December 7, 1915; T. D. 37486, January 25, 
1918. Im the latter decision (34 Treas. Dec. 31-32) it is 
stated : 

“In T. D. 37444 of December 18, 1917, the department 
considered the various provisions of law bzaring on the 
authority of the Secretary of the Treasury to direct a re- 
liquidation of entries, the subject of protests, under section 
25 of the act of August 24 (27), 1894, and to refund any 
excess duty that might be found due importers under such 
reliquidation and reached the conclusion that under the law 
the Secretary was fully empowered to direct such reliquida- 
tion and to refund the duties due. 

“The only additional question presented in this case is 
whether section 25 of the act of August 24 (27), 1894, 
applies to the facts presented in this case, inasmuch as the 
shippers were entitled, under the provisions of section 2903, 
Revised Statutes, and paragraph 692 of the Consular Regu- 
lations of 1896, to a certificate of depreciation showing the 
value of the money of the invoice as compared to the corre- 
sponding standard coin. 

«* * ¥* There is nothing, either in section 2903, Re- 
vised Statutes, or in section 25 of the act of August 28 (27), 
1894, making the procedure prescribed in paragraph 692 of 
the consular regulations exclusive. While said paragraph 
of the regulations is applicable, regardless of the percentage 
of depreciation, and section 25 of the act of August 28 (27), 
1894, is applicable only if the depreciation is equal to or 
greater than 10 per cent, there appears to be no reason why 
the provisions of said section 25 of the act of August 28 
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(27), 1894, should not apply to a case in which a certificate 
of depreciation might have been granted under section 2903, 
Revised Statutes.” | 

Acting Attorney General Davis, on September 1, 1915, in 
an opinion addressed to the Secretary of the Treasury (30 
Op. 450) held that the Secretary of the Treasury has. 
authority under section 25 of the Act of August 27, 1894, 
to direct the reliquidation of entries upon the basis of the 
rate of exchange in this country for the foreign currency 
specified in the invoice, when the value of such currency 
at the prevailing rate of exchange is at least 10 per cent 
less than the proclaimed value. In that opinion the Acting 
Attorney General said (p. 454): 

“In my opinion, it was the intent of Congress, if such 
conditions arise, to enable the Secretary of the Treasury, 
through the proviso in the act of 1894, to reliquidate entries 
of merchandise upon satisfactory evidence produced to him 
of the market value in United States currency of the for- 
eign money specified in the invoice at the place and date 
of invoice. It is entirely discretionary with the Secretary 
of the Treasury to determine what he shall accept as ‘sat- 
isfactory evidence.’ He is authorized, if he sees fit, al- 
though not compelled, to accept the exchange value in New 
York of a foreign coin as evidence of its value in United 
States currency at the place and date of invoice.” 

In view of the purpose sought to be accomplished by the 
proviso of section 25, it is my opinion that the method of 
ascertaining the cost in depreciated currency of imported 
merchandise prescribed by section 2903, Revised Statutes, 
and the regulations promulgated in pursuance thereof, is 
not an exclusive and complete remedy for making an allow- 
ance for depreciated currency, and that the provisions of 
that statute, when once invoked, do not preclude the appli- 
cation of the proviso of section 25 of the Act of August 
27, 1894. | 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 


The President. he. 


CANAL ZONE—AUTHORITY OF PRESIDENT TO AMEND RULE »~ 


OF PRACTICE AND PROCEDURE. 


The President has the power, under section 8 of the Panama Canal 
Act of 1912, as amended by the Act of September 21, 1922, to adopt 
a rule of practice amending section 188 of the Code of Civil Pro- 
cedure relating to the granting of new trials, even though the new 
rule should be inconsistent with the provision of section 138. 

The President has the power, under section 8 of the Panama Canal 
Act of 1912, as amended, to promulgate a rule requiring motions to 
vacate and set aside judgments to be filed during the term at which 
the judgment is entered, even though said rule should be inecon- 
sistent with section 141 of the Code of Civil Procedure relating to 
the same subject. 

The judge of the United States District Court for the Canal Zone may 
by order prescribe the time of commencement and duration of the 
terms of court to be held in each division, provided the requirement 
of the statute that a term shall be held in each division once a 
month is complied with. 


DEPARTMENT OF JUSTICE, 
May 12, 1926. 

Srr: I have the honor to acknowledge receipt of your 
letter of April 1, 1925, requesting my advice and opinion 
on the following questions of law arising in the ad- 
ministration of the Panama Canal and the government 
of the Canal Zone: 

1. Has the President the power, under section 8 of the 
Panama Canal Act, as amended by the Act of Congress ap- 
proved September 21, 1922 (42 Stat. 1004), to adopt a rule 
inconsistent with the provisions of section 188 of the Code 
of Civil Procedure which went into effect by executive 
order of the President of March 22, 1907, and which was 
ratified and confirmed by section 2 of the Panama Canal 
Act? 

9. Has the President the power, under section 8 of the 
Panama Canal Act, as amended by the Act approved Sep- 
tember 21, 1922, to make a rule of court requiring motions 
to vacate and set aside judgments to be filed during the 
term, when section 141 of the Code of Civil Procedure, 
ratified by the Panama Canal Act, gives to the party de- 
siring to make such an application 60 days from the time 
such party learned of the rendition of the judgment? 

3. Has the judge of the United States District Court for 
the Canal Zone the power to prescribe the commencement 
and duration of the terms of court? Could the district 
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judge lawfully, under section 8 of the Panama Canal Act, 
as amended by the Act approved September 21, 1922, adopt 
a rule with respect to terms of court substantially as fol- 
lows: | 

“Fifteen days following the opening of a session in either 
division will constitute a regular term of court in and for 
such division, provided, however, for the purpose of taking 
any action which must be taken within the term of court 
at which final judgment or decree is entered, each term of 
court is extended for 15 days from the date of entry of 
the final judgment or decree.” 

4. If the district judge has not the power indicated above 
with respect to fixing the duration of terms of court, has 
the President such power under the provision of the amend- 
ment to the Panama Canal Act, herein cited, to adopt such 
a rule? | 

Prior to the Act of August 24, 1912, c. 390, 37 Stat. 560, 
the administration of affairs in the Canal Zone was con- 
ferred by Congress upon the President of the United States 
with the power to delegate his authority to others. The 
Act of April 28, 1904, c. 1758, 33 Stat. 429, authorized the 
President to “make all rules and regulations necessary for 
the Government of the Canal Zone and all the rights, 
powers, and authority granted by the terms of such treaty 
to the United States shall be vested in such person or per- 
sons and shall be exercised in such manner as the President 
shall direct for the government of said Zone * * *,” 

Pursuant to said statute, the President, by Executive 
order, made certain rules and regulations for the govern- 
ment of the Canal Zone. The rules and regulations so 
made were subsequently confirmed by Congress by section 2 
of the Act approved August 24, 1912, supra, which reads: 

“Src. 2. That all laws, orders, regulations, and ordi- 
nances adopted and promulgated in the Canal Zone by 
order of the President for the government and sanitation of 
the Canal Zone and the construction of the Panama Canal 
are hereby ratified and confirmed as valid and binding until 
Congress shall otherwise provide. The existing courts 
established in the Canal Zone by Executive order are rec- 
ognized and confirmed to continue in operation until the . 
courts provided for in this Act shall be established.” 
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Section 8 of the Act of 1912, supra, established one dis- 
trict court for the Canal Zone, with two divisions, and 
provided that the rules of practice in such court “shall be 
prescribed or amended by order of the President.” This 
section relates specifically to the district court, and reads 
in part as follows: 

“Sec. 8. There shall be in the Canal Zone one district 
court with two divisions, one including Balboa and the 
other including Cristobal; and one district judge of the 
said district, who shall hold his court in both divisions at 
such time as he may designate by order, at least once a 
month in each division. The rules of practice in such dis- 
trict court shall be prescribed ‘or amended by order of the 
President. * * *.” (87 Stat. 565). 

There is no ambiguity or inconsistency between the pro- 
visions of section 2 and section 8 of the Act of 1912. Sec- 
tion 2 ratifies and confirms the rules then in force and ap- 
plies them to the new court established by section 8, until 
modified or amended by the President under the specific 
authority granted him by section 8 of said Act. 

In pursuance of the authority contained in section 8 of 
the Act of 1912, supra, the President, by Executive Order 
No. 3608, dated December 21, 1921, promulgated rules of 
practice in the District Court for Panama entitled “ Rules 
of Practice and Procedure of the United States District 
Court in and for the Canal Zone.” 

Rules 1 and 2 relate to the terms of court and are as 
follows: 

“ Rule 1. There shall be a session of the court held in the 
Balboa division each month, beginning on the first Tues- 
day, and there shall likewise be held a session each month 
in the Cristobal division, beginning on the third Monday. 

“ Provided, however, the court may at any time, for good 
cause shown, suspend a term of court, or order a special 
term in either division. 

“Rule 2. Fifteen days following the opening of a regu- 
lar session in either division will constitute a term of court 
in and for such division, but any cause pending in one 
division may, by consent of parties, or upon order of the 
court, be heard in the other division.” 


J?* 


478 Canal Zone—Authority of President. 


Rule 10 relates to motions for new trials, and rule 15 
relates to motions to vacate or set aside judgments. They 
read as follows: 

“ Rule 10. The application for a new trial shall be made 
to the court during the term in which the verdict or find- 
ing of the court is rendered. 

“Such motion shall be in writing and must set out 
specifically the grounds upon which such application is 
made, except that the party aggrieved may, at the time 
such verdict or finding of the court is rendered, make oral 
announcement in open court of his intention to file a mo- 
tion for a new trial, and the court may, in its discretion, 
grant such reasonable time, upon a proper showing, within 
which such motion shall be reduced to writing and pre- 
sented to the court, and thereupon such motion shall be 
filed nunc pro tunc as of the date of the oral announce- 
ment. 

“All motions for new trial should be made after the 
verdict or finding of the issues by the court and must be 
made before final judgment has been rendered therein. 

“And if any question be raised in the motion for new 
trial as to the admissibility of evidence, the question, rul- 
ing, and exception must be fully set out. 

“Rule 15. All motions to vacate or set aside judgments 
must be in writing and signed by the party applying there- 
for, or his attorney of record, and must be made during 
the term at which the judgment is rendered. 

“Such motions shall not operate as a stay of execution, 
unless the court for good cause shown shall so order, or the 
party applying therefor shall execute a supersedeas with 
good and sufficient security to be approved by the court.” 

The foregoing rules of practice and procedure were pro- 
mulgated under authority of an Act of Congress and, until 
abrogated, modified, or amended by the President, or by an 
Act of Congress, they have the force and effect of law. Ex 
parte Reed, 100 U. S. 18; Caha v. United States, 152 U. S. 
221; Keim v. United States, 177 U. S. 290. 

As section 8 of the Act of 1912 not only authorized the 
President to prescribe rules of practice for the District 
Court of the Canal Zone, but to amend the same, the Code 
of Civil Procedure established in pursuance of the Act of 
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1904, and the Rules of Practice and Procedure promul- 
gated under section 8 of the Act of 1912, were at all times 
subject to modification or amendment by order of the 
President, and when so amended the- new rules have the 
same force and effect as the old. This being true, if an 
amended rule is in any respect inconsistent with a prior 
rule, the amended rule must prevail, and supersedes the 
prior one. 

The President’s authority to change or amend the old 
rules of practice or to prescribe new ones was specifically 
confirmed by section 2 of the Act of September 21, 1922, c. 
310, 42 Stat. 1005, amending section 8 of the Act of 1912, 
to read as follows: 

“Src. 8. There shall be in the Canal Zone one district 
court with two divisions, one including Balboa and the 
‘other including Cristobal; and one district judge of the 
said district, who shall hold his court in both divisions at 
such time as he may designate by order, at least once a 
month in each division. The rules of practice in such dis- 
trict court shall be prescribed, amended, or repealed by 
order of the President. * * *.” 

Section 23 of the Act of 1922 provides: 

“That all laws, orders, and regulations, or parts thereof 
in conflict with this Act are hereby repealed.” 

Therefore, if existing rules of practice and procedure, as 
established by the President, are in conflict or inconsistent 
with rules 188 and 141 of the Code of Civil Procedure, or 
with any other rules of said code, such code rules are su- 
perseded, at least to the extent of the inconsistency, and 
the later rules, promulgated under authority of the Act 
of 1912 establishing the present district court, must prevail. 

Attention is invited, however, to that part of section 8 of 
the Act of 1912, as amended by section 2 of the Act of Sep- 
tember 21, 1922, supra, providing that court shall be held 
in each division at such time as the judge thereof may by 
order designate. The statute merely provides that court 
shall be held in each division at least once a month, leaving 
the exact time or times for holding court to the discretion 
of the judge. Therefore the judge may fix the time or 
times of holding court in each division so long as his order 
provides for a term of court in each division once a month. 
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Rule 1 of the Rules of Practice and Procedure promul- 
gated by the President fixes the date when each term shall 
begin, and to that extent goes beyond the power conferred 
on the President by the statute, in that the times of holding 
court in each division is specifically left to the discretion of 
the judge, with the limitation, however, that court shall be 
held once each month in each division. 

The statutory authority to prescribe rules of practice 
does not necessarily carry with it authority to fix the time 
of the beginning of each term of court. 

Answering your specific questions, therefore, I have the 
honor to advise you as follows: 

1. The President has the power, under section 8 of the 
Panama Canal Act of 1912, as amended by the Act of Sep- 
tember 21, 1922, to adopt a rule of practice amending sec- 
tion 1388 of the Code of Civil Procedure relating to the 
granting of new trials, even though the new rule should be 
inconsistent with the provision of section 138. 

2. The President has the power, under section 8 of the 
Panama Canal Act of 1912, as amended, to promulgate a 
rule requiring motions to vacate and set aside judgments to 
be filed during the term at which the judgment is entered, 
even though said rule should ‘be inconsistent with section 
141 of the Code of Civil Procedure relating to the same 
subject. 

3. The judge of the United States District Court for 
the Canal Zone may by order prescribe the time of com- 
mencement and duration of the terms of court to be held 
in each division, provided the requirement of the statute 
that a term shall be held in each division once a month is 
complied with. The rule proposed in paragraph 3 of your 
inquiry may, therefore, be adopted by order of court, with 
the added provision that a term in each division shall be 
held monthly. 

4, The affirmative answer to paragraph 3 makes it un- 
necessary to specifically answer paragraph 4 of your 
inquiry. 

Respectfully, 

WILLIAM J. DONOVAN, 
Actina ATTORNEY GENERAL, 
To the PreEsIpENT. 
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CIVIL SERVICE RETIREMENT ACT—POSTMASTERS. 


Postmasters of all classes are specifically excepted from the pro- 
visions of the Civil Service Retirement Act of May 22, 1920, and 
hence persons in the classified civil service who are appointed post- 
masters are not entitled to the benefits nor subject to the obliga- 
tions of said Retirement Act. 


DEPARTMENT OF JUSTICE, 
May 12, 1926. 


Sir: I have the honor to acknowledge receipt of your 
letter of March 11, 1925,-requesting my opinion on the 
question whether the Retirement Law applies to post- 
masters of the various classes who prior to their appoint- 
ment as postmasters held positions in the classified civil 
service. Reference is made in your letter to the opinions 
of the Attorney General, dated June 3, 1924 (34 Op. 192), 
and December 22, 1924 (84 Op. 384), and it is stated that 
those opinions might be construed as bringing postmasters 
within the Retirement Law. 

The opinion of June 3, 1924, after quoting Rule X, para- 
graph 3, of the Civil Service Rules, states: 

“Under the above rule and the provisions of the Act of 
March 27, 1922, supra, any person who has acquired a 
competitive status in the classified civil service of the 
United States, whether by competitive examination and 
certification by the Civil Service Commission, or by reason 
of having been covered into the service by executive order, 
retains that status so long as he remains in the executive 
civil service, although he may have been transferred or 
promoted from a position in the classified civil service to 
one not within the classified service. Having been given 
the ‘competitive status’ in the classified civil service 
mentioned in the Act of March 27, 1922, he does not lose 
that status by being transferred to a nonclassified position 
so long as he remains ‘continuously in the executive or 
judicial civil service of the United States,’ as set forth in 
Rule X, paragraph 3, of the Civil Service Rules. Such 
person is eligible for retransfer to a position in the classi- 
fied civil service, and, in my opinion, is entitled to the 
benefits and subject to the obligations of the Retirement 
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The above statement of the law relating to the applica- 
tion of the Retirement Act of May 22, 1920, applies to 
those persons who, having obtained a competitive status in 
the classified civil service of the United States, are trans- 
ferred to a nonclassified position. It was held that under 
such circumstances the competitive status followed the 
employee to the nonclassified position and remained with 
him so long as he remained continuously in the civil service 
of the United States, although not in the classified service. 

In the opinion of December 22, 1924, the rule laid down 
in the opinion of June 3, 1924, supra, was held to extend 
to persons who, having obtained the competitive status in 
the classified civil service, were thereafter appointed to an 
office by the President, by and with the consent of the 
Senate. It was decided there that as long as the appointee 
remained continuously in the service of the United States 
he was eligible to be restored to his former position in the 
classified service, and therefore retained his competitive 
status, and accordingly was se a to the provisions of the 
Retirement Act. 

This same construction wad apply to a person who, 
having obtained a competitive status in the classified civil 
service, thereafter received appointment as postmaster, were 
it not for the fact that postmasters are specifically excluded 
from the operations of the Retirement Act of May 22, 1920. 
Section 1, paragraph 4, of the Retirement Act of May 22, 
1920, 41 Stat. 614, provides: 

“ Postmasters, and such employees of the Lighthouse 
Service as come within the provisions of section 6 of the 
Act of June 20, 1918, entitled ‘An Act to authorize aids to 
navigation and for other works in the Lighthouse Service, 
and for other purposes,’ shall not be included in the pro- 
visions of this Act.” 

The language of the statute is explicit and free from 
ambiguity. There can be no doubt but that Congress in- 
tended to exclude postmasters of all classes from the opera- 
tions of the Retirement Act. It is a cardinal rule in con- 
struing statutes that the meaning of the legislature is first 
to be determined by the words used. Maxwell v. Dow, 176 
U. S. 581, 601. Where the language of the statute is 
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unambiguous and its meaning clear, there is no occasion 
to resort to construction. Lewis, Trustee, v. United States, 
92 U. S. 618, 621. | 

I have to advise you, therefore, that postmasters of all 
classes are specifically excepted from the provisions of the 
Retirement Act, and that persons in the classified civil 
service who are appointed postmasters are not entitled to 
the benefits nor subject to the obligations of the Retirement 
Act. 

Respectfully, 
WILLIAM J. DONOVAN, 
Acting Attorney General. 
To the PosTMAsTER GENERAL. 


NATIONAL FLAG OF THE UNITED STATES. 


The placing of a fringe on the national flag, the dimensions of the 
flag and the arrangement of the stars in the union are matters of 
detail not controlled by statute, but are within the discretion of 
the President as Commander-in-Chief of the Army and Navy. 

The desecration or improper use of the national flag outside the 
District of Columbia has not been made a Federal offense. This 
matter has been left to the States for action, but should Congress 
wish to assume such control it has the power under the Constitu- 
tion to do so. 

DEPARTMENT OF JUSTICE, 
May 15, 1926. 

Sm: I am in receipt of a letter from the late President 
Harding, dated February 15, 19238, requesting from my 
predecessor then in office an opinion defining precisely what 
is the National Flag of the United States, and what official 
action is proper in order to preserve the flag from desecra- 
tion. Accompanying this letter is a. petition from officers 
of the Military Order of the Loyal Legion requesting the 
President to obtain such an opinion. 

The only statute now in force which defines the flag or 
regulates its design is the Act of April 4, 1818, chapter 34 
(3 Stat. 415), reenacted as sections 1791 and 1792 of the 
Revised Statutes of the United States. Section 1791 pro- 
vides that “the flag of the United States shall be thirteen 
horizontal stripes, alternate red and white; and the union 
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of the flag shall be thirty-seven stars, white in a blue field.” 
Section 1792 provides that “on the admission of a new 
State into the Union one star shall be added to the union cf 
the flag; and such addition shall take effect on the fourth 
day of July then next succeeding’ such admission.” The 
effect of the two sections is that the number of stars now 
prescribed is forty-eight (48). 

There is no statute which fixes the proportionate dimen- 
sions of the hoist and fly, the size of the union, or the size 
and arrangement of the stars in the union. ‘These matters 
appear to have been regulated originally by custom. They 
are now controlled by Executive orders and by Army and 
Navy regulations. Under the statutes just quoted the legal- 
ity of such Executive orders seems undoubted, for the stat- 
utes are silent on such matters of detail. In this connection 
I may quote from the Executive order of May 29, 1916, 
which constitutes the latest Presidential definition of the 
dimensions of the flag, and which is at present the control- 
ling authority : 

c* * * It is hereby ordered that National Flags and 
Union Jacks for all Departments of the Government, with 
the exception noted under (a), shall conform to the fol- 
lowing proportions: 


Hoist (width) of flag____----__--__._-_-_.--__-__. 1 
Fly (length) of flag__...____--___--_-_-_.__-__- 1.9 
Hoist (width) of union —_-~_-__-_________~_ 5 
Fly (length) of union_______-_____.____ . 16 
Width of each stripe -_--_.----____-______-- Ys 


“(a) Exception: The colors carried by troops, and camp 
colors, shall be the sizes prescribed for the Military Service 
(Army and Navy). * * * 

“Position and size of stars: The position and size of each 
star for the union of the flag shall be as indicated on a plan 
which will be furnished to the Departments by the Navy 
Department. From this plan can be determined the location 
and size of stars for flags of any dimensions. Extra blue- 
prints of this plan will be furnished upon application to the 
Navy Department.” 

From the correspondence attached to the letter of Presi- 
dent Harding, above mentioned, it would seem that doubts 
_ have been expressed in some quarters as to the propriety of 
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attaching a fringe of yellow silk to the colors and stand- 
ards used by troops in the field. The use of such a fringe 
is prescribed in current Army Regulations, No. 260-10. In 
a circular dated March 28, 1924, The Adjutant General of 
the Army thus refers to the matter of the fringe: 

“For a number of years there has been prescribed in 
Army Regulations a knotted fringe of yellow silk on the 
national standards of mounted regiments and on the na- 
tional colors of unmounted regiments. The War Depart- 
ment, however, knows of no law which either requires or 
prohibits the placing of a fringe on the flag of the United 
States. No Act of Congress or Executive order has been 
found bearing on the question. In flag manufacture a 
fringe is not considered to be a part of the flag, and it is 
without heraldic significance. In the common use of the 
word it is a fringe and not a border. Ancient custom sanc- 
tions the use of fringe on the regimental colors and stand- 
ards, but there seems to be no good reason or precedent for 
its use on other flags.” 

With these conclusions of The Adjutant General I am 
inclined to agree. The fringe does not appear to be re- 
garded as an integral part of the flag, and its presence can not 
be said to constitute an unauthorized addition to the design 
prescribed by statute. An external fringe is to be distin- 
guished from letters, words, or emblematic designs printed 
or superimposed upon the body of the flag itself. Under 
the Jaw such additions might be open to objection as unau- 
thorized; but the same is not necessarily true of the fringe. 

The presence, therefore, of a fringe on military colors and 
standards does not violate any existing Act of Congress. 
Its use or disuse is a matter of practical policy, to be deter- 
mined, in the absence of statute, by the Commander in Chief. 
If a fringe is used, its color and size are matters of detail 
which may be determined by the same authority. In the 
present state of the law, I see no reason for supposing that 
the paragraphs of the Army Regulations above mentioned 
are ultra vires, or that the statute imperatively requires the 
removal of fringes frém all standards or colors. Con- 
versely, if it should be decided by the Commander in Chief 
that the removal of fringes 1s desirable, there is nothing in 
the law which imperatively requires their retention. 
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‘( 1) I am therefore of opinion that the question of a 
fringe may be determined by the President as Commander 
in Chief. The same authority may determine the dimen- 
sions of the flag and the arrangement of the stars in the 
union. These details are not controlled by the statute to 
which I have referred. Upon the propriety of such deci- 
sions, as contrasted with their legality, I do not believe it 
necessary to express a formal opinion. 

My opinion is also requested upon a second point, namely, 
the propriety of official action to preserve the flag from 
desecration. 

The present condition of the law on this subject is as 
follows: 

Section 5 of the Act of February 20, 1905, chapter 592 
(33 Stat. 724, 725) prohibits the registration of any trade- 
mark which comprises the flag or coat of arms or other in- 
signia of the United States, or any simulation thereof. 

The Act of May 16, 1918, chapter 75 (40 Stat. 553), amend- 
ing section 3 of Title I of the Espionage Act of June 15, 
1917, chapter 30 (40 Stat. 217, 219), formerly provided pun- 
ishment for any person who, when the United States was at 
war, uttered disloyal language concerning the flag, or lan- 
guage intended to bring the flag into contempt or disrespect. 
But this amending Act of 1918 was repealed by the joint 
resolution of March 3, 1921, chapter 186 (41 Stat. 1359, 
1360). There is therefore at present no Federal statute 
punishing the desecration or abuse of the flag, either in 
time of peace or in time of war. 

A majority of the States have passed acts designed to 
punish the desecration of the national flag, and to prevent 
its use for advertising purposes. The constitutionality of 
such State legislation was upheld by the Supreme Court 
in Halter v. Nebraska, 205 U. S. 34. 

There is a Federal statute, similar in terms to many of 
the State laws, which punishes the improper use of the flag 
on the District of Columbia, Act of February 8, 1917, chapter 
34 (39 Stat. 900). But there is now no Federal enactment 
which punishes such use outside the District. I believe 
that it 1s within the power of Congress to enact such legis- 
lation for the entire country; and my belief is supported by 
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the words of Mr. Justice Harlan, delivering the opinion of 
the Court in Halter v. Nebraska, above mentioned (p. 41) : 

“It may be said that as the flag is an emblem of National 
sovereignty, it was for Congress alone, by appropriate legis- 
lation, to prohibit its use for illegitimate purposes. We 
can not yield to this view. If Congress has not chosen to 
legislate on this subject, and if an enactment by it would 
supersede State laws of like character, it does not follow 
that in the absence of National legislation the State is with- 
out power to act. There are matters which, by legislation, 
may be brought within the exclusive control of the General 
Government, but over which, in the absence of National 
legislation, the State may exert some control in the interest 
of its own people.” 

In other words, this matter is one of those over which 
Congress may exercise control if it will. But until Congress 
actually exercises its power, the States are free to act, and 
the silence of Congress, in this case at least, is not to be 
taken as a declaration that the States must refrain from | 
acting. 

(2) At the present time, then, the desecration or im- 
proper use of the flag outside the District of Columbia has 
not been made a Federal offense. The matter has been left 
to the States for action. Should Congress wish to assume 
control, it has power, under the Constitution, to do so. 
Whether existing conditions render such Congressional 
legislation necessary or desirable is a question upon which 
I do not now feel required to decide. It is sufficient, for 
this present opinion, to ascertain that the power of legisla- 
tion exists. 

The delay in rendering this opinion has been attributable 
to the fact that the papers in this case were apparently 
mislaid before I assumed office. The matter was only re- 
cently brought to my attention. 

Respectfully, 
JOHN G. SARGENT. 

To the PRESIDENT. 
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REMISSION OF DUTIES ON IMPORTED SALT USED IN 
CURING FISH. 


The Secretary of the Treasury is authorized by the first proviso of 
section 313 of the Tariff Act of 1922 to remit the duty on im- 
ported salt when such salt is used in curing fish on the shores of 
the navigable waters of the United States, whether such fish are 
taken by licensed or unlicensed vessels; and accordingly the At- 
torney General recommends that the former decision of the Secre- 
tary of the Treasury in this respect be modified. 


DEPARTMENT OF JUSTICE, 
May 22, 1925. 

Sir:—I have the honor to acknowledge receipt of your 
letter of March 23, 1925, requesting an expression of my 
Opinion on the question whether that portion of section 318, 
Title III, Tariff Act of 1922, relating to the remission of 
duties on salt used in curing fish “on the shores of the 
navigable waters of the United States” applies to fish taken 
by unlicensed vessels. 

It is stated in your communication that the Department 
has heretofore ruled that salt used in curing fish taken by 
small unlicensed vessels is not entitled to a remission of 
duty ; that the Department now desires to reverse its former 
ruling, but is in doubt as to whether such action can be 
taken without the concurrence of the Attorney General, as 
provided by section 502(b), Title IV of the Tariff Act of 
1922. Section 502(b) reads as follows: 

“No ruling or decision once made by the Secretary of 
the Treasury, giving construction to any law imposing 
customs duties, shall be reversed or modified adversely to 
the United States, by the same or a succeeding Secretary, 
except in concurrence with an opinion of the Attorney Gen- 
eral recommending the same, or a final decision of the 
Board of General Appraisers.” (42 Stat. 967). 

The first proviso of section 313, Title III, Tariff Act of 
1922 (42 Stat. 941), reads: 

“ Provided, That imported salt in bond may be used in 
curing fish taken by vessels licensed to engage in the fisher- 
ies and in curing fish on the shores of the navigable waters 
of the United States, under such regulations as the Secre- 
tary of the Treasury shall prescribe; and upon proof that 
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the salt has been used for either of the purposes stated in 
this proviso, the duties on the same shall be remitted.” 

The provision above cited authorizes the remission of 
duty on imported salt (1) when such salt is used in curing 
fish taken by licensed vessels, and (2) when such salt is used 
in curing fish on the shores of the navigable waters of the 
United States. Both provisions, however, are to be admin- 
istered under such regulations as the Secretary of the 
Treasury shall prescribe. In that part of the provision 
relating to curing fish on the shores of the navigable waters 
of the United States no reference is made to the manner 
in which such fish are taken; that is, whether by licensed or 
by unlicensed vessels. That the two provisions are intended 
to be separate and distinct is shown by the phrase follow- 
ing them that “upon proof that the salt has been used for 
either of the purposes stated in this proviso,” the duty shall 
be remitted. 

As the Congress, in the enactment of the proviso of sec- 
tion 313, has placed no restriction on the character of the 
vessel by which the fish are taken, when such fish are cured 
on the shores of the navigable waters of the United States, — 
none can be placed thereon by construction. 

It is a settled rule of construction that the meaning of 
the legislature is first to be determined by the words used, 
and in reference to the purpose sought to be accomplished. 
Brewer v. Blougher, 14 Pet. 178, 198. If there be no am- 
biguity, the words of the statute are the measure of its 
meaning. United States v. Baltimore & Ohio R. Co., 222 
U. S. 8, 18. As the statute contains no qualification, none 
can be interpolated. Lewis, Trustee, v. United States, 92 
U. S. 618, 623. : 

It is my opinion, therefore, that you are authorized by the 
proviso above cited to remit the duty on imported salt when 
such salt is used in curing fish on the shores of the navigable 
waters of the United States, whether such fish are taken 
by licensed or unlicensed vessels; and I accordingly recom- 
mend that your former decision in this respect be modified. 

Respectfully, 


JOHN G. SARGENT. 
To THE SECRETARY OF THE TREASURY. 
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HOLDING TWO OFFICES—CHIEF OF BUREAU OF EFFICENCY. 


The Chief of the Bureau of Efficiency may be appointed a member of 
the Board of Actuaries provided for by section 16 of the Civil 
Service Retirement Act, approved May 22, 1920, to serve on said 
board without compensation in addition to that provided by law for 
the position now held by him, and such appointment, if made, will 
not be in violation of any statute. 


DEPARTMENT OF JUSTICE, 
May 23, 1925. 


Sir: I have the honor to respond to your letter of April 
24, 1925, requiring my opinion on the question whether 
the Chief of the Bureau of Efficiency may be legally ap- 
pointed a member of the. Board of Actuaries provided for 
by section 16 of the Retirement Act of May 22, 1920 (c. 
195, 41 Stat. 614, 620). 

Section 16 of the Retirement Act provides: 

“'The Commissioner of Pensions, with the approval of 
the Secretary of the Interior, is hereby authorized and 
directed to select three actuaries, one of whom shall be 
the Government actuary, to be known as the Board of 
Actuaries, whose duty it shall be to annually report 
upon the actual operations of this Act, with authority 
to recommend to the Commissioner of Pensions such 
changes as in its judgment may be deemed necessary to 
protect the public interest and maintain the system upon — 
a sound financial basis. It shall be the duty of the Com- 
missioner of Pensions to submit with his annual report 
to Congress the recommendations of the Board of Actuaries. 
It shall be the duty of the Board of Actuaries to make a 
valuation of the “civil-service retirement and disability 
fund” at the end of the first year following the passage 
of this Act and at intervals of every five years thereafter, 
or oftener, if deemed necessary by the Commissioner of. 
Pensions. The compensation of the members of the Board 
of Actuaries, exclusive of the Government actuary, shall 
be fixed by the Commissioner of Pensions with the approval 
of the Secretary of the Interior.” 


The current Appropriation Act for the Department of 
the Interior contains an appropriation 
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“* * * not to exceed $3,000 for compensation of two 


actuaries, exclusive of the Government actuary, to be fixed 
by the Commissioner of Pensions with the approval of 
the Secretary of the Interior, and actual necessary travel 
and other expenses of three members of the Board of 
Actuaries, * * *.” (43 Stat. 1164). 


The Appropriation Act does not fix a definite salary for 
each of the two members of the Board of Actuaries, but 
merely limits to $3,000 the amount which may be ex- 
pended for compensation and necessary traveling expenses 
of the board. The amount which each of the two mem- 
bers of the board may receive as compensation for serv- 
ices rendered must be fixed by the Commissioner of Pen- 
sions before it can be said that any compensation attaches 
to the office. No data has been submitted showing that 
the Commissioner has fixed any specific sum as salary or 
compensation for the members of the board. The question 
has arisen, however, whether the Chief of the Bureau of 
Efficency, being now an officer of the Government at a 
fixed salary in excess of $2,500 per year, can be legally 
appointed a member of said Board of Actuaries without 
compensation for the services rendered. 

The law prohibiting a Government official from holding 
two positions under the Government and receiving com- 
pensation for discharging the duties of each, where the 
combined salaries exceed $2,500, 1s contained in sections 
17638, 1764, and 1765, Revised Statutes; section 2, Act of 
July 31, 1894, c. 174, 28 Stat. 205, and section 6, Act of 
May 10, 1916, c. 117, 89 Stat. 120. The above statutes are 
in pari materia and read as follows: 

“ Src. 1763. No person who holds an office, the salary or 
annual compensation attached to which amounts to the 
sum of two thousand five hundred dollars, shall receive 
compensation for discharging the duties of any other 
office, unless expressly authorized by law. 

“ Sec. 1764. No allowance or compensation shall be made 
to any officer or clerk, by reason of the discharge of duties 
which belong to any other officer or clerk in the same or 
any other Department; and no allowance or compensation 
shall be made for any extra services whatever, which any 
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officer or clerk may be required to perform, unless ex- 
pressly authorized by law. 

“ Sec. 1765. No officer in any branch of the public serv- 
ice, or any other person whose salary, pay, or emoluments 
are fixed by law or regulations, shall receive any addi- 
tional pay, extra allowance, or compensation, in any form 
whatever, for the disbursement of public money, or for any 
other service or duty whatever, unless the same is author- 
ized by law, and the appropriation therefor explicitly states 
that it is for such additional pay, extra allowance, or com- 
pensation.” 

Section 2, Act of July 31, 1894, supra: 

‘*No person who holds an office the salary or annual 
compensation attached to which amounts to the sum of two 
thousand five hundred dollars shall be appointed to or 
hold any other office to which compensation is attached 
unless specially heretofore or hereafter specially author- 
ized thereto by law; * * *,” 

Section 6, Act of May 10, 1916, supra: 

“Unless otherwise specially authorized by law no money 
appropriated by this or any other Act shall be available 
for payment to any person receiving more than one salary 
when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, * * *.” 

It is apparent that the purpose of all of the above-citecl 
statutes is to prevent persons employed in the Govern- 
ment service from obtaining compensation in addition to 
that fixed by law for the position to which they have been 
appointed. There is no prohibition anywhere against the 
detail of a salaried employee of the Government to per- 
form the duties of another position in the Government 
service without extra compensation therefor, or the desig- 
nation of such employee or officer to perform the duties 
of another position or office with his consent that no extra 
compensation therefor shall be made. On the contrary, 
this right 1s recognized by implication in section 1764, Re- 
vised Statutes. Prior to the Act of July 31, 1894, the 
Supreme Court in United States v. Saunders, 120 U. §S. 
126, held that sections 1763, 1764, and 1765 had no appli- 
cation to the case of two distinct offices or employments, 
each with its own duties and compensation, but both held 
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by one person at the same time who performed the duties | 
of both positions. The court held that the person holding 
the two positions was entitled to receive compensation 
allowed by law for each. This ruling was approved by 
the Supreme Court in United States v. King, 147 U. 8. 
676, 679, also decided prior to the Act of 1894. There is 
little doubt but that the Act of 1894 was enacted to pre- 
vent an employee of the Government from holding two 
positions and receiving the salary provided for each by law. 
There is no indication, however, that it was the intention 
of Congress to prevent a person employed in the Federal 
service at a compensation in excess of $2,500 from being 
appointed to another office, or designated to perform the 
duties of another position, without additional compensa- 
tion therefor, when the duties of the two positions are not 
incompatible. The duties of two distinct offices or posi- 
tions may be said to be incompatible when the perform- 
ance of the duties of the one will prevent or conflict .with 
the performance of the duties of the other. Crosthwaite 
v. United States, 30 Ct. Cl. 300; 22 Op. 2387. 

In construing sections 1773, 1764, and 1765, Revised 
Statutes, the Supreme Court in United States v. Saunders, 
supra, page 129, said: 

“We are of opinion that, taking these sections all to- 
gether, the purpose of this legislation was to prevent a 
person holding an office or appointment, for which the 
law provides a definite compensation by way of salary or 
otherwise, which is intended to cover all the services 
which, as such officer, he may be called upon to render, 
from receiving extra compensation, additional allow- 
ances, or pay for other services which may be required 
of him either by act of Congress or by order of the head 
of his Department, or in any other mode, added to or 
connected with the regular duties of the place which he 
holds; * * *.” 

In Woodwell v. United States, 214 U. S. 82, the court 
had under consideration the claim of Woodwell, an em- 
ployee of the Treasury Department, for pay for extra 
gervices rendered in connection with the installation of 
an electric-light plant for the Department of the Interior. 
Woodwell had been assigned to this additional duty and 
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claimed that the duty was performed outside of his regu- 
lar hours of service. He brought a suit in the Court of 
Claims to recover pay therefor. His claim was denied, 
and he appealed to the Supreme Court. That court, at 
page 88, said: 

“If the facts presented by the record before us exhibit 
a case merely of the performances of extra services and 
not one of the filling of two distinct places, offices or 
employments, payment for such extra service is plainly 
prohibited by the terms of section 1765, Revised Statutes.” 

The mere fact that an appropriation is available to pay 
for the services rendered by two members of the Board of 
Actuaries does not prevent the appointment of the Chief 
of the Bureau of Efficiency as a member of the Board of 
Actuaries to perform the services required of the board 
without extra compensation for the additional services 
rendered. 22 Op. 184; 26 Op. 247; 30 Op. 129. 

In 22 Op. 184, Attorney General Griggs held that a 
judge of the United States Circuit Court could be ap- 
pointed to act as one of the two commissioners under the 
Convention of February 8, 1896, with Great Britain to 
pass upon claims growing out of the seizure of vessels in 
Bering Sea. Although an appropriation had been made to 
fulfill the stipulations of the treaty, and article 7 of the 
treaty provided that each Government should fix and pay 
the remuneration of the commissioner appointed by it, 
nevertheless Attorney General Griggs held that the cir- 
cuit judge so appointed could receive the additional com- 
pensation fixed by the Secretary of State with the approval 
of the President of’the United States. On page 189, the 
Attorney General said: 

“What I have said seems to have been the executive inter- 
pretation of the word ‘ office’; for, Mr. Senator Morgan was 
appointed and paid as a member of thé fur-seal arbitra- 
tion tribunal, although while a Senator he aided in creat- 
ing that ‘civil office,’ and Mr. Justice Brewer and Judge 
Alvey, since this act of 1894, have been appointed upon 
the commission to report upon the divisional line between 
Venezuela and British Guiana, all being compensated out 
of general appropriations for the expenses.” 
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Attorney General Bonaparte, in 26 Op. 247, held that 
the Commissioner of Labor could be appointed as a mem- 
ber of the Immigration Commission and might receive 
compensation for his services on that Commission in addi- 
tion to his salary as Commissioner of Labor, notwithstand- 
ing the provision of section 2, Act oz July 31, 1894. 

In all the decisions heretofore cited, except 30 Op. 129, 
the question of additional compensation for the extra duties 
performed was involved. In the case submitted for my 
consideration, the question of double salary or extra com- 
pensation for the additional duties to be performed is 
eliminated. 

A question seemingly analogous to the one now under 
consideration was considered by Acting Attorney General 
Fowler in 30 Op. 129. It was there held that the Secre- 
tary of Labor, with the concurrence of the Secretary of 
Commerce, might designate the disbursing clerk of the 
Department of Commerce to disburse the moneys appro- 
priated for the Department of Labor without compensation 
in addition to that provided for his position in the De- 
partment of Commerce. Acting Attorney General Fowler 
said (pp. 130, 181): 

“ Assuming, however, that the exigencies are such that 
the regular disbursing clerk so authorized and provided for 
can not be immediately appointed, I am advised of no 
provision of law which would prevent you from designat- 
ing the disbursing clerk of the Department of Commerce 
temporarily to disburse the moneys provided for the 
various bureaus and services transferred to your Depart- 
ment, provided such an arrangement is agreeable to the 
Secretary of Commerce. 

“'There appears to be nothing in the statutes which pro- 
hibits the head of a department from permitting a clerk 
of his department to render additional services, without 
extra compensation, the necessity for which arises in his 
or in other departments, and this, in effect, is all I under- 
stand you wish to do. On the contrary, this right is 
recognized, by implication, in section 1764 of the Revised 
Statutes, which provides: * * *,” 
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I am not unmindful of the statutory provisions which 
prohibit the employment of officers, clerks, or other em- 
ployees in the executive departments or bureaus when such 
employment has not been authorized and appropriation 
made therefor. Their purpose, however, is to prevent the 
unauthorized employment of persons who, after rendering 
services, will make claims for compensation. They do not 
prohibit the assignment of a person already appointed an 
officer of the Government to the performance of the duties 
of another office or position. 

The appointment of the Chief of the Bureau of Efii- 
ciency as one of the members of the Board of Actuaries 
under the Retirement Act, to perform the duties of the 
latter position, without additional compensation therefor, 
will not be the acceptance of gratuitous and unremunerated 
services, because the Chief of the Bureau of Efficiency is 
compensated for the duties which he now performs, and 
can not, under the statutes heretofore cited, receive addi- 
tional compensation for the additional duties assigned to 
him. In addition, no specific salary or compensation is 
fixed by Congress for a member of the Board of Actuaries. 
The Commissioner of Pensions is authorized by the act to 
fix the compensation in accordance with the services 
rendered. If a member of the board, although appointed 
as such, renders no service, he should receive no compensa- 
tion. If an officer already in the service of the Govern- 
ment is designated to perform the duties of a member of 
the Board of Actuaries without compensation, in addition 
to that already being received by him, and he accepts 
such designation, no additional compensation for such 
services can be paid him. This case falls clearly within 
the decision of the Attorney General in 30 Op. 129. 

In my judgment there can be no legal objection to the 
appointment of the Chief of the Bureau of Efficiency on 
the Board of Actuaries to perform the duties of a member 
of said board without compensation other than that pro- 
vided by law for the position of Chief of the Bureau of 
Efficiency, and such appointment, if made, will not con- 
travene the provisions or violate the purpose of the statutes 
hereinbefore referred to. In the absence of any legal 
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obstacle, it would appear that the proposed appointment 
should be made in the interests of efficiency and economy. 

I have the honor, therefore, to advise you that, in my 
opinion, the Chief of the Bureau of Efficiency may be ap- 
pointed a member of the Board of Actuaries provided for 
by section 16 of the Retirement Act, approved May 22, 
1920, supra, to serve on said board without compensation 
in addition to that provided by law for the position now 
held by him, and such appointment, if made, will not be 
in violation of any statute. 

Respectfully, 
JOHN G. SARGENT. 

To the PREsIpDENT. 


APPOINTMENT OF SECRETARY FOR ALASKA. 


The President may, in pursuance of his constitutional power and the 
provisions of section 1843 of the Revised Statutes, appoint a Secre- 
tary for the Territory of Alaska. 

The repeal of section 3 of the Act of June 6, 1900 (31 Stat. 322), 
which provided for a surveyor general who should act as Secretary 
of the Territory of Alaska, makes operative the provisions of sec- 
tion 1843 of the Revised Statutes to that Territory. 


DEPARTMENT OF JUSTICE, 
May 27, 1925. 

Sm: I have the honor to reply to your letter of May 20, 
1925, stating that by the Act of March 3, 1925, the office of 
surveyor general of the Territory of Alaska, who by law is 
ex officio secretary of the Territory, was abolished, and re- 
questing my opinion as to whether or not the President may 
appoint a Secretary for the Territory of Alaska. 

The appointment of a secretary for each Territory of the 
United States was authorized by section 1848, Revised Stat- 
utes. That section provides: 

“ There shall be appointed a secretary for each Territory, 
who shall reside within the Territory for which he is ap- 
pointed, and shall hold his office for four years, and until 
his successor is appointed and qualified, unless sooner re- 
moved by the President. In case of the death, removal, 
resignation, or absence of the governor from the Territory, 
the secretary shall execute all the powers and perform all the 
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duties of governor during such vacancy or absence or until 
another governor is appointed and qualified.” 

The above section would have been applicable to the Terri- 
tory of Alaska as well as to other Territories of the United 
States were it not for the fact that in legislating for the 
Territory of Alaska (Act of May 17, 1884, c. 58, 23 Stat. 24; 
and Act of June 6, 1900, c. 786, 31 Stat. 321), the Congress 
provided that the duties of Secretary of the Territory should 
be otherwise performed. Sec. 3, Act of June 6, 1900, supra, 
provides for a surveyor general who shall act ex officio as 
Secretary of the Territory, thereby suspending the provi- 
sions of section 1848, Revised Statutes, in so far as the same 
might apply to the Territory of Alaska. Section 3, supra, 
provides: 

“The surveyor general of the district shall be ex officio 
secretary thereof, and as such shall be custodian of the 
district seal, which shall be provided by the Attorney Gen- 
eral. The surveyor general, as ex officio secretary of the 
district shall perform the official duties required by law to 
be performed by the secretary of a Territory of the United 
States, in so far as applicable to said district, and such 
other duties as may be required by law.” 

The Act of August 24, 1912, c. 387, sec. 3, 37 Stat. 512, 
provides that: 

“The Constitution of the United States, and all the laws 
thereof which are not locally inapplicable, shall have the 
same force and effect within the said Territory as elsewhere 
in the United States; and that all the laws of the United 
States heretofore passed establishing the executive and 
judicial departments in Alaska shall continue in full force 
and effect until amended or repealed by Act of Congress; 
a ad * » P 

Until amended or repealed, therefore, section 3 of the 
Act of June 6, 1900, establishing the office of surveyor 
general who shall be ex officio Secretary of the Territory 
of Alaska, remained in full force and effect. 

The Appropriation Act for the Department of the In- 
terior, approved March 3, 1925 (Public No. 580—68th 
Cong.), contains a provision abolishing the office of surveyor 
general, which reads as follows: | 
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“The office of surveyor general is hereby abolished, 
effective July 1, 1925, and the administration of all 
activities theretofore in charge of surveyors general, 
including the necessary personnel, all records, furniture, 
and other equipment, and all supplies of their respective 
offices, are hereby transferred to and consolidated with the 
Field Surveying Service, under the jurisdiction of the 
United States Supervisor of Surveys, who shall hereafter 
administer same in association with the surveying opera- 
tions in his charge and under such regulations as the 
Secretary of the Interior may provide.” (43 Stat. 1144). 

As section 3 of the Act of June 6, 1900, supra, merely 
suspended the operations of section 1843, Revised Statutes, 
as to the Territory of Alaska, the repeal of the said 
section, without any new provision for the appointment 
of a secretary, removes the suspension and makes operative 
the provisions of section 1848, Revised Statutes, to that 
Territory. , 

It is a rule of construction that the operation of a gen- 
eral statute may be suspended by a special statute without 
the former being repealed, but if the special statute is 
repealed, the general statute becomes effective. The sus- 
pension of an Act is not the repeal of it. Brown wv. Berry, 
3 Dall. 365; State v. Sawell, 109 Wis. 800. It is also a 
rule of construction that where a general act has been 
modified or suspended only and not repealed by a later 
special act, as where the latter merely excepts a particular 
class of cases from the operation of a previously existing 
general law, which continues to be in force, the repeal of 
the special act creating the exception brings into full 
force and application the provisions of the general statute. 
Savings Bank v, Collector, 3 Wall. 495; Pepin Tp. ». 
Sage, 129 Fed. 657, 662; Smith v. Hoyt, 14 Wis. 252; 
Dykstra v. Holden, 151 Mich. 289. 

As section 3 of the special Act of 1900, creating the 
office of surveyor general, who should act as secretary of 
the Territory, has been repealed, the general statute (sec- 
tion 18438, Revised Statutes) becomes applicable to all 
Territories according to its terms. 

I have the honor to advise you, therefore, that, as section 
3 of the Act of June 6, 1900, supra, has been repealed, 
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section 1843, Revised Statutes, applies to the Territory of 

Alaska, and the President may, in pursuance of his con- 

stitutional power and the provisions of section 1843, Re- 

vised Statutes, appoint a Secretary for the Territory of 

Alaska. 
Respectfully, | 

JOHN G. SARGENT. 


To the SECRETARY OF THE INTERIOR. 


TRANSFER OF BUREAU OF MINES TO DEPARTMENT OF 
COMMERCE. 


The President has authority, by Executive order in writing, to trans- 
fer the Bureau of Mines at any time from the Department of the 
Interior to the Department of Commerce; and such transfer may 
properly be made to include the unexpended appropriations appli- 
cable to that Bureau. 

DEPARTMENT OF JUSTICE, 
June 2, 1925. 


Sir: I have the honor to acknowledge receipt of your 
letter of May 15th, 1925, in which my opinion is requested 
as to whether, under existing statutes, the President has the 
authority to make a transfer, by Executive order, of the 
Bureau of Mines, with its applicable appropriations, from 
the Department of the Interior (where it is now located) 
to the Department of Commerce. 

In the consideration of this problem two questions are 
involved : 

(1) Does the authority found in sections 3 and 12 of the 
Act of February 14th, 1903, chapter 552 (32 Stat. 825), 
creating the Department of Commerce and Labor, as 
amended by the Act of March 4th, 1913, chapter 141 (37 
Stat. 736), still exist in the President to transfer to the 
Department of Commerce, from other Departments named 
therein, bureaus or offices engaged in scientific work, together 
with their unexpended appropriations? 

(2) If so, may the President transfer, under such au- 
thority, the Bureau of Mines from the Department of the 
Interior to the Department of Commerce? 
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The Department of Commerce and Labor was created by 
the Act of February 14th, 1903, chapter 552 (32 Stat. 825). 
Section 12 of that Act provides: 

“That the President be, and he is hereby, authorized, 
by order in writing, to transfer at any time the whole or any 
part of any office, bureau, division, or other branch of the 
public service engaged in statistical or scientific work, from 
the Department of State, the Department of the Treasury, 
the Department of War, the Department of Justice, the 
Post Office Department, the Department of the Navy or 
the Department of the Interior, to the Department of Com- 
merce and Labor; and in every such case the duties and 
authority performed by and conferred by law upon such 
office, bureau, division or other branch of the public service, 
or the part thereof so transferred, shall be thereby trans- 
ferred with such office, bureau, division or other branch 
of the public service, or the part thereof which is so trans- 
ferred. And all power and authority conferred by law, 

both supervisory and appellate, upon the department from 
which such transfer is made, or the Secretary thereof, m 
relation to the said office, bureau, division, or other branch 
of the public service, or the part thereof so transferred, 
shall immediately, when such transfer is so ordered by the 
President, be fully conferred upon and vested in the De- 
partment of Commerce and Labor, or the Secretary thereof, 
as the case may be, as to the whole or part of such office, 
bureau, division, or other branch of the public service so 
transferred.” 

_ Section 3 of the same Act in part provides: 

| «&* * * Aji unexpended appropriations, which shall be 
available at the time when this Act takes effect, in relation 
to the various offices, bureaus, divisions, and other branches 
of the public service, which shall, by this Act, be transferred 
to or included in the Department of Commerce and Labor, or 
which may hereafter, in accordance with the provisions of 
this Act, be so transferred, shall become available, from the 
time of such transfer, for expenditure in and by the Depart- 
ment of Commerce and Labor and shall be treated the same 
as though said branches of the public service had been 
directly named in the laws making said appropriations as 
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parts of the Department of Commerce and Labor, under 
the direction of the Secretary of said Department.” 

The italics in both of the above quotations are mine. 

The title of the Department was changed to “ Depart- 
ment of Commerce” when the Department of Labor was 
created, by the Act of March 4th, 1913, chapter 141, section 1 
(37 Stat. 736). But the identity of the older Department 
was not destroyed by that Act. Any powers which the 
President formerly possessed with respect to the Depart- 
ment of Commerce and Labor he still possesses with re- 
spect to the Department of Commerce, unless those powers 
have for some reason become extinct. 

By section 12 of the Act of 1903, supra, the President is 
empowered to make the transfers therein specified “by 
order in writing * * * at any time.” The phrase “at 
any time” is clear and unambiguous. There is no limita- 
tion upon the period within which the transfer must be 
made. If the power existed in 1903, it exists to-day; and 
it will continue to exist in the future, until such time as 
Congress may determine otherwise. 

If Congress had intended to limit the time within which 
transfers should be made, it is fair to suppose that it would 
have expressed some such limitation in the Act. But it did 
not do so. On the contrary, Congress (apparently ex in- 
dustria) employed language which unequivocally denies the 
existence of any such limitation. Where the words of a 
statute are clear, there is no room for judicial construction. 
The Act must be apphed as it is written. Chung Fook v. 
White, 264 U. S. 443; Caminetti v. United States, 242 U. S. 
470, 485; United States v. Goldenberg, 168 U. S. 95, 103. 

Considering the language of the Act of 1903 in its or- 
dinary and usual sense, I am of opinion that it is suscep- 
tible of no other construction than that it conferred upon 
the President a continuing and rot a temporary power to 
make transfers in the cases specified. In this connection, I 
have considered carefully the decision of the Comptroller 
General (1 Comp. Gen. Dec. 249), in which the power was 
held to be temporary only. I regret that I can not concur 
in his view, which fails, in my opinion, to give due weight 
to the words “at any tame.” 
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In view of the foregoing, question (1) set forth above 
must be answered in the affirmative. 

The second question is whether the power of transfer con- 
ferred upon the President by the Act of 1903 may be exer- 
cised with respect to the Bureau of Mines, now in the De- 
partment of the Interior. | 

The Department of the Interior is among those enu- 
merated in section 12 of the Act of 1903, supra, as Depart- 
ments from which transfers may in proper cases be made. 
And there is no doubt that the Bureau of Mines is “ engaged 
in statistical or scientific work,” as contemplated in that 
section. The scientific nature of the Bureau of Mines is 
made clear both by the Act which created it (Act of May 16, 
1910, chapter 240, section 2, 86 Stat. 369, 370) and by the 
Committee Report which accompanied that Act in the 
Senate (61st Congress, second session, Senate Report No. 
353, pp. 8-4). It is made equally clear by the amendatory 
Act of 1913, which defined, in more precise terms than the 
former Act, the duties of the Bureau of Mines, Act of Feb- 
ruary 25, 1918, chapter 72 (37 Stat. 681). 

The Bureau of Mines was created in 1910, seven years 
after the creation of the Department of Commerce and 
Labor. The Act which created the Bureau is entitled “An 
Act to establish in the Department of the Interior a Bureau 
of Mines.” Act of May 16th, 1910, chapter 240 (36 Stat. 
369). This allocation was not changed by the amendatory 
Act of February 25th, 1913, chapter 72 (37 Stat. 681). Two 
subsidiary questions therefore arise: 

(a) Does the power of transfer granted by section 12 of 
the Act of 1903 extend only to bureaus which were in ex- 
istence in 1903, or does it extend also to bureaus which 
might thereafter come into existence ? 

(6) Is the President now prevented from transferring 
the Bureau of Mines to the Department of Commerce by 
reason of the fact that Congress by the Acts of 1910 and 
1913 placed that Bureau in the Department of the Interior? 

The answer to question (a) above is simple. Section 12 
of the Act of 1903, set forth above, contains no language 
limiting its operation to bureaus then in existence. The 
power of transfer is granted with respect to “the whole or 
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any part of any office, bureau, division, or other branch of 
the public service engaged in statistical or scientific work.” 
I see no grounds for interpolating the words “now in exzst- 
ence” or for denying the power of transfer with respect to 
bureaus created after the passage of the Act. My views are 
based upon the plain language of the Act, and also upon 
the general rule of construction that statutes are presumed 
to be prospective in their operation and will not be limited 
in their application to the past or to the present, unless such 
limitation is clearly indicated by the legislature itself. 
Beard v. Rowan, 9 Pet. 301, 317; United States v. Nihols, 
27 Fed. Cas. No. 15880; Pacific Elevator Co. v. Portland, 
65 Ore. 349, 382. 

I have considered carefully the case of United States v. 
St. Paul, Minneapolis and Manitoba Ry. Co., 247 U.S. 310, 
and find nothing therein which is contrary to the view above 
expressed. I find no difficulty, therefore, in deciding that 
the power of transfer granted by section 12 of the Act of 
1903 is not limited to bureaus which were in existence at 
the time that Act was passed, but that it extends with equal 
force to bureaus thereafter created. 

With respect to question (6) a different problem arises. 
When the Bureau of Mines was created in 1910, the House 
Committee, after consideration, decided to place it in the 
Department of the Interior. 61st Congress, 2nd session, 
House Report 33. An amendment was offered by Mr. Mann, 
of Illinois, designed to place the Bureau in the Department 
of Commerce and Labor; but this amendment was rejected, 
and the allocation to the Department of the Interior was 
sustained. Congressional Record, vol. 45, part 1, pp. 989— 
993. In the amendatory Act of 1913 this allocation was not 
disturbed. | 

Does it necessarily follow, however, from the fact that 
Congress in 1910 and in 19138 placed the Bureau of Mines 
in the Department of the Interior that the Bureau must 
always remain there, and that the President is powerless 
to transfer it, under the Act of 1903, to the Department of 
Commerce? In other words, did the Acts creating the 
Bureau of Mines operate pro tanto as a repeal of section 12 
of the Act of 1903? I am of opinion that they did not, and 
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that the power of transfer may still be exercised by the 
President. 

It is familiar law that repeals by implication are not 
favored. They are seldom admitted except on the ground 
of repugnancy, and are never admitted when the former act 
can stand together with the new act. LHe parte Yerger, 
8 Wall. 85, 105; Frost v. Wenie, 157 U. S. 46, 58. Is there, 
then, any repugnancy between the Act of 1903, on the one 
hand, and the Acts of 1910 and 19138, on the other, which 
imperatively requires us to say that the power of transfer 
conferred by the Act of 1903 has been repealed ? 

Section 1 of the Act of May 16th, 1910, chapter 240 (36 
Stat. 369), provides: 

“That there is hereby established in the Department of 
the Interior a bureau, to be called the Bureau of Mines 
* * # >») 

Section 1 of the Act of February 25th, 1913, chapter 72 
(37 Stat. 681), provides: ) 

“That the Act to establish in the Department of the Inte- 
rior a Bureau of Mines, approved May sixteenth, nineteen 
hundred and ten, be, and the same is hereby, amended to 
read as follows: 

“That there is hereby established in the Department of 
the Interior a bureau of mining, metallurgy, and mineral 
technology, to be designated the Bureau of Mines. * * *.” 

I do not believe that any unusual significance can be 
attached to the word “established,” or that the use of that 
word operates as an implied repeal of the power of transfer 
conferred by section 12 of the Act of 1903. In its ordinary 
meaning (and there is nothing to show that any other 
meaning was intended by Congress) the word “establish ” 
is equivalent to the word “create.” It does not necessarily 
convey any particular idea of a permanent or unalterable 
location. The Supreme Court has held that a grant of 
power to “establish ” post offices includes the power to dis- 
continue them. Ware v. United States, 4 Wall. 617, 632 
And in Osborne v. San Diego Company, 178 U.S. 22, 38, 
it was argued that “establish ” necessarily implied perma- 
nency, counsel quoting the Bible to support their views. 

“T will establish my covenant with him for an everlasting 
covenant. (Genesis XVII, 19.)” 
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The Court, however, declined to adopt the views of coun- 
sel, and said (178 U. S. 22, 38): 

“Covenants formed and promulgated by a divine wis- 
dom and foresight can have the attribute of immutability, 
and their language may be used and interpreted to express 
it. Human regulations are for the most part occasional 
and temporary. SBesides, one definition of a word does not 
express its whole meaning or necessarily determine the in- 
tention of its use. If so, interpretation would not be dit- 
ficult, and the application of the language of a law or con- 
tract would be as unerring as easy. 

“¢ Actual,’ of course, means existent, but it does not pre- 
clude change. Nor does the word ‘establish’ convey the 
idea of permanency. * * *” 

To the same effect are the later decision of the Supreme 
Court in United States v. Buchanan, 232 U. S. 72, 75, and 
the decision of the Supreme Court of Illinois in People ex 
rel, Reynolds v. A. T. and S. F. Ry. Go., 300 Ill. 415. 

The Acts “establishing ” the Bureau of Mines disclose no 
thought in the mind of Congress to make permanent the 
allocation of that’ Bureau in the Department of the In- 
terior. Those Acts merely set up a new bureau and placed 
it, at the time of its creation, in the Department of the 
Interior. At that time, Congress may have considered it 
wise to place it there. But there is nothing to show that, 
at a later time and under other circumstances, the President 
might not transfer it to the Department of Commerce. 
A. few words in the statute would have sufficed to destroy 
the power of transfer, had Congress elected to do so. But 
no such words appear. In neither the Act of 1910 nor the 
Act of 1913 is any reference made to Section 12 of the Act 
of 1903; nor is there anything to indicate that a repeal of 
that section was contemplated. In consequence, it must 
be presumed that the efficacy of the earlier Act remains 
unimpaired; and the power to transfer the Bureau of Mines 
may therefore be exercised at the present day. 

In view of the foregoing question (2) set forth above 
must also be answered in the affirmative. 

What has been said above respecting the transfer of the 
Bureau of Mines applies equally to the transfer of its un- 
expended appropriations. These follow the office for which 
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they are made. Section 3 of the Act of 1903, quoted above, 
provides for the transfer of all such appropriations “ which 
shall be available at the time when this Act takes effect”; 
and they are to be available “from the time of such trans- 
fer.” With respect to any bureau, the Act of 1903 “takes 
effect’ at the time when the transfer is made. Until the 
transfer is made, there is nothing upon which Section 3 can 
operate. Accordingly there is no difficulty in holding that 
‘ with respect to a transfer made in 1925, the Act of 1903, 
gquoad hoc, “takes effect” in 1925. In view of the clear lan- 
guage of the Act, no other holding is possible. 

I am therefore of opinion that the President has author- 
ity, by Executive order in writing, to transfer the Bureau 
of Mines at any time from the Department of the Interior 
to the Department of Commerce. I am further of opinion 
that such a transfer may properly be made to include the 
unexpended appropriations applicable to that Bureau. 

Respectfully, 
JOHN G. SARGENT. 

To the PresipENT. 


SOVEREIGNTY OVER SWAN ISLANDS. 


The dominion of the United States Government was extended over 
the Swan Islands in the Caribbean Sea by the President, as 
evidenced by the certificate of the Secretary of State, dated Feb- 
ruary 11, 1863, and hence the sovereignty of the United States 
attached to said islands as of that date. 


DEPARTMENT OF JUSTICE, 
June 24, 1925. 

Sir: I have the honor to respond to your letter of August 
21, 1924, making reference to the opinion to the Secretary 
of the Navy of February 8, 1918 (31 Op. 216), with respect 
to the jurisdiction of the United States over the Swan 
Islands, situate in the Caribbean Sea, and requesting recon- 
sideration of the subject in the light of the additional facts 
set forth in the memorandum inclosed with your letter. 

The opinion of February 8, 1918, was based upon a state- 
ment of facts submitted by the Secretary of the Navy. It 
is now stated that a complete statement of the existing facts 
was not before the Attorney General at the time the opinion 
in question was rendered. 
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The principal questions submitted to the Attorney Gen- 
eral by the Secretary of the Navy were: 

(1) “Has the United States Government acquired sover- 
elgnty over the said islands by virtue of the Guano Islands 
Act of August 18, 1856? ” 

(2) “If such sovereignty has not been acquired by virtue 
of the Guano Islands Act, has the United States at present © 
the right to extend its sovereignty over the said islands? ” 

In reply to the first question, after stating the facts as ' 
presented to him, including the statement that those claim- 
ing under the original discoverer had furnished the bond 
required by the statute, the Acting Attorney General said: 
“It nowhere appears, however, that any executive action: 
was taken by the President, or on his behalf, through the 
Secretary of State, at any time, which could be construed 
as an exercise of the discretion conferred upon the Presi- 
dent by the Act of August 18, 1856, such as to amount to a 
declaration that the Swan Islands were considered as ap- 
pertaining to the United States.” The conclusion stated 
in that opinion was that the United States had not acquired 
sovereignty of any kind over said islands. 

In reply to the second question the Acting Attorney Gen- 
eral, after reviewing the facts, said: “These facts and cir- 
cumstances are sufficient in my opinion to warrant the 
statement that no other country has any proper claim to 
these islands, and that the United States Government may 
at any time assert its sovereignty over them by appropriate 
action.” It therefore appears from the opinion of Febru- 
ary 8, 1918, that all of the conditions necessary to the ~ 
assertion of sovereignty over the Swan Islands had been 
complied with, but the facts presented did not show that 
the necessary action had been taken by the President to 
extend sovereignty over said islands. 

It now appears that the Government of Honduras is as- 
serting claim to sovereignty over the Swan Islands, based 
upon the contention that the islands were originally under 
the old Spanish colonial government, and became a part of 
the territory of Honduras upon that country attaining its 
independence. 
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The facts relating to the discovery and attempted acqui- 
sition of the Swan Islands, as set forth in the memorandum 
inclosed with your letter, are as follows: 

“ Joseph W. Fabens, under date of May 19, 1857, in- 
formed the Department of State that he had in person or 
by his regularly employed agents, discovered deposits of 
guano on certain islands in the Carribean Sea (including 
the Swan Islands) ; that he and his associates were desirous 
of organizing a company to bring away the guano deposits 
on the islands referred to and inquired concerning the steps 
to be taken in order that he and his associates might be en- 
titled to occupy the islands in question. The Secretary of 
State, under date of May 25, 1857, requested the opinion of 
the Attorney General as to the proper construction to be 
placed upon the Act of August 18, 1856, particularly as to 
the time when and the extent to which alleged discoverers 
of guano may fairly request intervention of the President. 
The Attorney General in an opinion dated June 2, 1857 (9 
Op. page 30), enumerated the facts upon the establish- 
ment of which the President might consider an island as 
appertaining to the United States and protect the rights of 
the discoverer thereof. The opinion of the Attorney Gen- 
eral was brought to the attention of Fabens and on June 18, 
1857, he and Charles Stearns transmitted to the Department 
the affidavits of George Valentine White, the alleged dis- 
coverer of the guano deposits in question, and Samuel E. 
Stearns, together with an assignment of White’s interest in 
Swan Islands to Fabens and Charles Stearns and their as- 
sociate, Duff Green, and inquiring concerning the form of 
the bond and the amount of security to be required under 
the Act of August 18, 1856. 

* * % * od 

“Subsequently Joseph W. Fabens, Charles Stearns and 
Duff Greene created a corporation under the laws of the 
State of New York by the name of the ‘Atlantic and Pa- 
cific Guano Company,’ in which company was merged all 
their right, title, and interest in and to the Swan Islands 
and the guano deposits thereon. There are several reports 
in the Department’s files indicating that the company was 
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engaged in shipping guano from the Swan Islands during 
the year 1858. 

“The Atlantic and Pacific Guano Company by deed of 
October 4, 1862, conveyed its interests in the islands to 
George I. Crocker, who, by deed dated October 6, 1862, 
conveyed the title thereto to the New York Guano Com- 
pany, a corporation organized under the laws of the State 
of New York. Fabens and his wife quitclaimed their in- 
terest on November 24, 1862, to the New York Guano Com- 
pany. The latter company in December, 1862, presented 
its bond to the Department and asked for recognition under 
the Act of August 18, 1856. The bond, to which no cer- 
tificate of approval was attached, was withdrawn to supply 
that defect and was returned to the Department during the 
latter part of January, 1863. 

“On January 31, 1863, the Department received from the 
New York Guano Company additional affidavits, maps, and 
papers in support of the company’s claim, including an 
affidavit executed December 31, 1862, by Thomas P. Mor- 
gan, stating that in August, 1858, he assisted Lieutenant 
George T. Sinclair, United States Navy, who was stated to 
have been detailed for the purpose by the Navy Depart- 
ment, and Thomas Walter, chemist, in making a survey of 
the Swan Islands and that Lieutenant Sinclair estimated 
the quantity of guano to be in excess of three million tons, 
yielding from forty to sixty-nine per cent of phosphate of 
lime. 

“Honorable William H. Seward, Secretary of State, 
under date of February 18, 1863, in response to a communi- 
cation of February 10, 1863, from V. A. Baldwin, regarding 
the recognition of the claim of the New York Guano Com- 
pany, stated as follows: 

““T have to acknowledge the receipt of your letter of 
yesterday relative to the recognition of the claim of the New 
York Guano Company to the guano on Swan Islands and 
in reply to transmit herewith a certificate under the seal 
of the Department on the subject.’ 

“The certificate referred to, a copy of which is in the 
possession of the Department, reads as follows: 
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“‘'To all to whom these presents shall come, Greeting: 

“°T certify that the New York Guano Company have filed 
in this Department satisfactory proof of their claim to the 
guano on great and little Swan Islands in the Carribean 
Sea as the assignees of the original discoverers; have filed 
the bond, and taken the steps required by the Act of Con- 
gress of the 18th of August, 1856, entitled “An Act to au- 
thorize protection to be given to citizens of the United 
States who may discover deposits of guano.” 

““* In testimony whereof I have hereunto set my hand and 
caused the seal of the Department of State to be affixed at 
Washington, this 11th day of February in the year of our 
Lord eighteen hundred sixty-three.” _ 

‘The Department, under date of February 11, 1863, trans- 
mitted the bond of the New York Guano Company to the 
First Comptroller of the Treasury in order that it might he 
properly filed.” 

At the time of the rendition of the opinion of February 
8, 1918, a copy of the certificate of the Secretary of State, 
dated February 11, 1863, above set forth, was not before the 
Acting Attorney General, as shown by the statement in the 
opinion that “It nowhere appears, however, that any ex- 
ecutive action was taken by the President or on his behalf 
* ¥* ¥*.” This assertion is confirmed by an examination of 
the statement of facts supplied by the Secretary of the Navy. 
Had a copy of that certificate been supplied to the Attorney 
General I have no doubt but that he would have answered 
the first question in the affirmative. 

It is also stated in said memorandum, as showing the in- 
terpretation placed upon the certificate above referred to, 
that Secretary of State Seward, on March 23, 1863, wrote to 
Mr. U. P. Parish as follows: 

“In reply to your letter of the 18th ee making in- 
quiries in relation to the evidence in this Department of 
the quantity and quality of guano on Swan Island in the 
Carribean Sea, I have to state that the proofs filed by the 
New York Guano Company to secure the protection of the 
Government for their possession of the said Island, purport 
to show that the quantity thereon is more than three mil- 
lion tons, and in regard to the quality, that samples taken 
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from different localities yielded from forty to sixty-nine 
and a fraction per cent of phosphate of lime. It is proper 
to say that while those proofs were considered sufficient to 
authorize the Government to extend the protection asked 
for, under the Act of August 18, 1856, the Department is 
in no wise responsible for their truth and correctness. There 
is no evidence in this Department of any adverse claim to 
that of the New York Guano Company to the island in 
question.” 

It is further stated that the Secretary of the Treasury, 
under date of February 12, 1869, issued instructions to col- 
lectors of customs directing them to enforce the provisions 
of the Coastwise Shipping Laws to guano islands apper- 
taining to the United States, and inclosed therewith a list 
of such islands, among which appeared the Swan Islands, 
now under consideration. It appears, therefore, that the 
certificate set forth above was considered by both the Secre- 
tary of State and the Secretary of the Treasury as a sufl- 
cient proclamation of the extension of sovereignty over the 
Swan Islands, and that the conditions precedent prescribed 
by the Guano Islands Act had, in the opinion of the Secre- 
tary of State, at that time been complied with. 

The Act of August 18, 1856, c. 164, 11 Stat. 119, known 
as the Guano Islands Act, is contained in sections 5570 to 
5578 Revised Statutes. It provides the method by which 
jurisdiction may be acquired and the sovereignty of the 
United States extended over unoccupied and unclaimed 
islands containing guano deposits. It provides certain con- 
ditions which must be complied with by the discoverer, or 
those claiming through him, and when such conditions have 
been complied with the President may, in his discretion, 
consider the same “as appertaining to the United States.” 
Section 1 of that Act (section 5570 R. 8.) reads: 

“Whenever any citizen of the United States discovers a 
deposit of guano on any island, rock, or key, not within 
the lawful jurisdiction of any other government, and not 
occupied by the citizens of any other government, and takes 
peaceable possession thereof, and occupies the ‘same, such 
island, rock, or key may, at the discretion of the President, 
be considered as appertaining to the United States.” 
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The facts required by the statute to be established by the 
discoverer, or those claiming through him, before such per- 
son or persons may claim the protection of the United 
States, as set forth by Attorney General Black, in 9 Op. 30, 
are: 

1. That a deposit of guano has been discovered upon the 
island by an American citizen. 

2. That such island is not within the lawful jurisdiction 
of any other government. 

3. That the island is not occupied by the citizens of any 
other government. 

4. That the discoverer has taken and occupied peaceable 
possession thereof in the name of the United States. 

5. That the discoverer has given notice of these facts as 
soon as practicable to the State Department, on his oath. 

6. That the notice has been accompanied with a descrip- 
tion of the island and its location. 

7. That satisfactory evidence has been furnished to the 
State Department showing that the island was not taken 
out of the possession of any other government or people. 

8. That the discoverer, his heirs, or assigns, shall give 
bond in such penalty as may be required by the President 
to deliver guano to citizens of the United States for the 
purpose of being used therein, and to none others, and at 
prices not to exceed the maximum fixed by statute. 

From the facts relating to the Swan Islands now sub- 
mitted, it appears that all of these conditions were com- 
plied with by the assignee of the discoverer; that an ac- 
ceptable bond was given, and that the Secretary of State 
on February 11, 1863, certified that the New York Guano 
Company, claiming as the assignee of the original dis- 
coverer, had “taken the steps required by the Act of Con- 
oress of the 18th of August, 1856.” 

There is no provision in the Guano Islands Act requir- 
ing the President to proclaim that the conditions of the 
Act have been complied with, and that a certain island 
or islands may be “considered as appertaining to the United 
States.” The extension of the protection of the United 
States Government to any particular island rests within 
the discretion of the President, after determining that the 
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statutory conditions have been complied with, but evidence 
of the exercise of this discretion may be manifested by the 
announcement or certificate of the Secretary of State. 
Jones v. United States, 187 U. S. 202, 217. The Court there 
said: 

“The power, conferred on the President of the United 
States by section 1 of the Act of Congress of 1856, to deter- 
mine that a guano island shall be considered as appertain- 
ing to the United States, being a strictly ¢xecutive power, 
affecting foreign relations, and the manner in which his 
determination shall be made known not having been pre- 
scribed by statute, there can be no doubt that it may be 
declared through the Department of State, whose acts in 
this regard are in legal contemplation the acts of the 
President.” 

As the determination of the questions whether or not the 
statutory conditions relating to the acquisition of guano 
islands have been complied with, and whether or not it is 
expedient to extend the protection of the United States 
Government to any particular island, are matters resting 
within the sound discretion of the President; and as his de- 
cision properly may be announced by the Secretary of State, 
it is my opinion that the certificate of Secretary Seward, 
dated February 11, 1863, that all of the steps required by 
the Act of 1856 have been complied with, is “equivalent to. 
a declaration that the President considered the island as 
appertaining to the United States.” Jones v. United States, 
supra, pp. 222-223. As such it is conclusive, not only upon 
the executive officers of the Government, but upon the courts 
as well. Jones v. United States, supra, pp. 212, 221. 

The fact that the Albion Chemical and Export Company, 
successor to the New York Guano Company, abandoned 
Swan Islands on February 5, 1904, and that Mr. Alonzo 
Adams reoccupied and took possession of the islands on 
February 6, 1904, does not affect the sovereignty of the 
United States over said islands. 

Sovereignty of the United States having once been ex- 
tended, no act of the tenant or licensee could deprive the 
United States of its dominion over said islands. Jones v. 
United States, supra, p. 224. There the court had under 
consideration the effect of an alleged breach of bond given 
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under the Guano Islands Act with reference to the Navassa 
Island. The court said: “ But whenever the breach took 
place, it affected the private rights only of the delinquent, 
and did not impair the dominion of the United States or the 
jurisdiction of their courts.” 

It is my opinion, therefore, that the dominion of the 
United States Government was extended over the Swan 
Islands by the President, as evidenced by the certificate of 
Secretary Seward, dated February 11, 1863, and that the 
sovereignty of the United States attached to said islands as 
of that date. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF STATE. 


CIVIL SERVICE RETIREMENT ACT—EMPLOYEE TRANS- 
FERRED TO JUDICIAL CIVIL SERVICE. 


Where an employee has acquired a competitive status in the classi- 
fied civil service of the United States, and under Civil Service 
Rule X is eligible for retransfer to the executive civil service, he 
retains the competitive status referred to in the Act of March 27, 
1922 (42 Stat. 470), so long as he remains continuously “in the 
executive or judicial civil service of the United States,” and is 
entitled to the benefits of the Civil Service Retirement Act, under 
the construction of that Act given in the opinion of June 3, 1924 
(34 Op. 193). 

DEPARTMENT OF JUSTICE, 
June 24, 1926. 

Sir: I have the honor to acknowledge receipt of your 
letter of June 12, 1925, requesting my opinion as to whether 
Mr. William R. Loney is subject to the operation of the 
Civil Service Retirement Law. 

It is stated that Mr. Loney was formerly a law clerk in 
the Department of Justice with a classified status, but that 
he is now in the judicial civil service as law clerk to Mr. 
Justice Sanford of the United States Supreme Court. 

Under date of June 3, 1924, my predecessor gave his 
opinion to the President, for the benefit of the Civil Service 
Commission, upon the question “Whether employees in 
positions excepted by law, who nevertheless are eligible 
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for retransfer to the competitive classified civil service, 
may not properly be regarded as subject to the Retirement 
Act.” (384 Op. 192.) The conclusion reached in that opin- 
ion is that: 

“ Any person who has acquired a competitive status in 
the classified civil service retains that status so long as he 
remains continuously in the executive civil service, although 
he may have been or may be transferred to a nonclassified 
position. Such persons are at all times eligible for retransfer 
to a classified position and are entitled to the benefits of the 
Civil Service Retirement Act under the construction given 
that Act by the Act of March 27, 1922.” 

That conclusion was based upon the interpretation of the 
Civil Service Retirement Act by the Act of March 27, 1922 
(c. 116, 42 Stat. 470), which defines the meaning of the 
words “all employees in the classified civil service of the 
United States” to include “all persons who have been here- 
tofore or who may hereafter be given a competitive status 
in the classified civil service * * *,.” 

Mr. Loney has heretofore been given a competitive status 
in the classified civil service, and under the interpretation 
of the Retirement Act by the Act of March 27, 1922, supra, 
he would be subject to the obligations and entitled to the 
benefits of the Retirement Act. 

It is stated, however, that because Mr. Loney has been 
transferred to the judicial service he is no longer entitled to 
the benefits of the Retirement Act. In the above-mentioned 
opinion reference is made to Rule X, paragraph 3, of the 
Civil Service Rules, providing: 

“Any person may be retransferred to a position in which 
he was formerly employed, or to any position to which 
transfer could be made therefrom, if since his transfer he 
has been continuously in the executive or judicial civil serv- 
ice of the United States or of its insular possessions, or if he 
entered the classified service upon competitive examination 
and the legislative service by transfer therefrom, and is 
found by the commission to have served continuously and 
satisfactorily.” 

It will be observed that the rule permits retransfer to the 
classified civil service of a person who has been continu: 
ously in the executive or judicial civil service of the United 
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States. The inclusion in the rule of the word “judicial” 
permits the retransfer of Mr. Loney to a classified position 
in the executive civil service. 

In the opinion of June 3, supra, it was stated: 

“Having been given the ‘competitive status’ in the classi- 
fied civil service mentioned in the Act of March 27, 1922, 
he does not lose that status by being transferred to a non- 
classified position so long as he remains ‘ continuously in the 
executive or judicial civil service of the United States,’ as 
set forth in Rule X, paragraph 3, of the Civil Service Rules. 
Such person is eligible for retransfer to a position in the 
classified civil service and, in my opinion, is entitled to the 
benefits and subject to the obligations of the Retirement 
Act.” (34 Op. 198.) 

In the concluding paragraph of the opinion, however, the 
word “judicial” was omitted, but this omission was prob- 
ably inadvertent, as there appears to be no good reason, in 
view of the provisions of the Act of March 27, 1922, and 
paragraph 3 of Civil Service Rule X, why Mr. Loney 
should not be entitled to the benefits of the Retirement Act. 

I have to advise you, therefore, that, as Mr. Loney ac- 
quired a competitive status in the classified civil service of 
the United States, and under Civil Service Rule X is eligible 
for retransfer to the executive civil service, he retains the 
competitive status referred to in the Act of March 27, 1922, 
supra, so long as he remains continuously “in the executive 
or judicial civil service of the United States,” and is entitled 
to the benefits of the Civil Service Retirement Act, under 
the construction of that Act given in the opinion of June 
8, 1924, supra. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE INTERIOR. 


CANAL ZONE—UNITED STATES ATTORNEY AND DISTRICT 
JUDGE—OCCUPANCY OF QUARTERS. 


The Auditor of the Panama Canal is without authority to make 
deductions from the compensation payable to the United States 
Attorney and the United States District Judge, serving in the 
Canal Zone, covering money due the Government for rent of 
quarters. 


Norp.—This opinion was withheld from publication and subsequently 
released. 
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Any claim which the Government may have against these officers for 
the occupancy of quarters during the period from April 1, 1914, 
to March 1, 1915, can only be enforced through proceedings in the 
courts; such question is one for judicial rather than for adminis: 
trative determination. | 

DEPARTMENT OF JUSTICE, 


July 8, 1915. 


Sir: I haveythe honor to acknowledge receipt of your 
letter of April 28, 1915, transmitting copy of a letter dated 
April 12, 1915, from the Governor of the Panama Canal, 
together with enclosures. 

You request my opinion upon the following two questions 
presented by the Governor of the Panama Canal: 

(1) Whether the United States District Attorney and the 
United States District Judge of the Canal Zone were, dur- 
ing the period from April 1, 1914, to March 1, 1915, entitled 
to the same privileges with respect to the occupancy of 
quarters as those enjoyed by other employees of the Panama 
Canal. 

(2) Whether, in case the answer to the first question is 
in the negative, the Auditor of the Panama Canal is author- 
ized to make the deductions from the pay rolls covering 
money due the Government for rent of quarters and similar 
charges. 

Taking up these questions in reverse order, without spe- 
cific authority no portion of the salary of an officer of the 
United States may be withheld. See 20 Op. 626 (1893); 
Benedict v. United States, 176 U. S. 357 (1900). The 
only statute which has been cited as authorizing the Auditor 
to make the deductions in question is section 8 of the Act 
of March 4, 1907 (84 Stat. 1871), which reads as follows: 

“All amounts due from employees, whether to the Com- 
mission, Panama Railroad Company, or contractor, for 
transportation, board, supplies, or for any other service, 
are hereby authorized to be deducted from the compensa- 
tion otherwise payable to the said employees, and to be 
paid to the authorized parties, or to be credited to the appro- 
priation out of which the transportation, board, supplies, 
or other service was originally paid.” 
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I am of the opinion, however, that the United States 
Attorney, the United States District Judge, and the United 
States Marshal, serving in the Canal Zone, are not “em- 
ployees” within the meaning of this provision. Conse- 
quently, since there is no other statute authorizing the de- 
ductions, it must be held that the Auditor is without au- 
thority to make them. 

From this answer to your second question, it follows 
that any claim which the Government may have against 
these officers for the occupancy of quarters during the pe- 
riod from April 1, 1914, to March 1, 1915, can only be 
enforced through proceedings in the courts. Your first 
question, therefore, is one for judicial rather than admin- 
istrative determination. (19 Op. 670; 20 Op. 618, 702, 714; 
22 Op. 181; 25 Op. 97, 369, 543; 29 Op. 226.) 

Of course, should you request that suit be instituted to 
enforce this claim, it would then be the duty of the De- 
partment to reach a conclusion as to whether grounds for 
such a suit exist. 


Respectfully, 
T. W. GREGORY. 


To the SECRETARY OF WAR. 


VALIDITY OF PORTO RICAN BOND ISSUB. 


The proposed issue of bonds to the amount of $125,000 by the Govern- 
ment of Porto Rico for the construction of works necessary for 
the protection of the spillway and of the drainage course of the 
Patillas Lake of the public irrigation system, being authorized by 
Joint Resolution No. 18 of the Legislature of Porto Rico, approved 
May 15, 1925, and not being in excess of the limit of indebtedness 
fixed by Congress, such bonds, when issued in the form and 
amount proposed, will be valid and binding obligations of ,the 
People of Porto Rico. 


DEPARTMENT OF JUSTICE, 
— duly 23, 19265. 


Sir: I have the honor to acknowledge receipt of your let- 
ter of June 26, 1925, stating that you have been authorized 
to issue and sell for account of the Government of Porto 
Rico bonds of the face value of $125,000, the proceeds of 
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which are to be used in the construction of works necessary 
for the adequate protection of the spillway and of the drain- 
age course of the Patillas Lake of the public irrigation sys- 
tem of the southern coast of that Island. 

The bonds are to be issued in registered form in the de- 
nomination of $1,000 each, dated January 1, 1925, to be- 
come due and payable on January 1, 1963, with interest at 
414% per annum, payable semiannually. 

The proposed bonds are to be issued under authority con- 
tained in the Act of Congress approved March 2, 1917, c. 
145, 39 Stat. 953, as amended by the Act of February 3, 
1921, c. 34, 41 Stat. 1096, and Joint Resolution No. 18 of the 
Legislature of Porto Rico, approved May 15, 1925. 

Section 3 of the Act of March 2, 1917, as amended, supra, 
authorizes the government of Porto Rico, when necessary to 
anticipate taxes or revenues and to protect the public 
credit, to issue bonds and other obligations, provided the 
public indebtedness does not exceed ten per centum of the 
aggregate tax valuation of the property. The Act pro- 
vides that the bonds issued thereunder are exempt from tax- 
ation by the governments of Porto Rico, the United States, 
and the several States, or any political or municipal sub- 
division thereof. 

Included with the papers submitted by you is a certificate 
by the Treasurer of Porto Rico, dated May 29, 1925, certify- 
ing that the aggregate assessed valuation of the real and 
personal property in the Island of Porto Rico on May 21, 
1925, was $312,584,521.00, and that the total outstanding 
bonded indebtedness of the Insular Government of Porto 
Rico is now $20,324,000.00. The proposed issue of bonds will 
not, therefore, increase the bonded indebtedness of Porto 
Rico beyond the maximum amount authorized by law. 

A certified copy of Joint Resolution No. 18, approved May 
15, 1925, is included with the papers transmitted with your 
letter. Section 1 authorizes the Treasurer of Porto Rico to 
issue bonds in the amount of $125,000.00, the proceeds of 
sale thereof to be expended by the Commissioner of the 
Interior on the construction of works necessary for the pro- 
tection of the spillway and the drainage course of the Pa- 
tillas Lake of the public irrigation system. Section 2 of the 
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Resolution prescribes the form and character of the bonds to 
be issued; that the bonds issued shall become due and pay- 
able on January 1, 1963, at the Treasury of the United 
States, the office of the Treasurer of Potro Rico or the office 
of the fiscal agent of the Government of Porto Rico, as may 
be determined by the Treasurer of Porto Rico. Section 3 
authorizes the bonds to be sold by the Secretary of War, and 
provides that the Treasurer of Porto Rico, with the ap- 
proval of the Governor, shall have entire charge and author- 
ity with respect to all matters relating to such bonds subject 
to the limitations of the Resolution. Section 4 provides for 
a sinking fund for the redemption of the bonds when due. 

The terms of issue and sale have been prescribed by the 
Treasurer of Porto Rico, and approved by the Governor, as 
shown by letter of the Treasurer, dated June 2, 1925, con- 
taining the Governor’s approval. A copy of the proposed 
form of bond is included with the papers. 

I find that all of the statutory conditions have been fully 
complied with and that the form of bond transmitted with 
your letter is in substantial compliance with the law author- 
izing the issue. It is my opinion, therefore, that when issued 
in the form and amount proposed, such bonds will be valid 
and binding obligations of the People of Porto Rico. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF War. 


RELATIVE RANK OF NAVY AND ARMY OFFICERS. 


All rear admirals of the Navy rank relatively with major generals 
of the Army. 


DEPARTMENT OF JUSTICE, 
July 23, 1926. 


a I have the letter of the Secretary of the Navy dated 
October 16, 1924, asking my opinion upon the following 
question : 

“With what grade in the Army do rear admirals of the 
Navy rank by relationship? ” 

I also have the letter of the Secretary of War dated Octo- 
ber 23, 1924, asking my opinion upon— 
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“the question of the relative rank of rear admirals of the 
Navy with general officers of the Army.” 

Section 1466 of the Revised Statutes provides that rear 
admirals rank relatively with major generals, and com- 
modores with brigadier generals. The Act approved March 
8, 1899 (80 Stat. 1005), abolished the rank of commodore 
except as to those on the retired list. Commodores then in 
active service were raised to the rank of rear admiral and 
placed in the lower nine numbers of that rank. 

In numerous decisions of both the Supreme Court of the 
United States and the Court of Claims of the United States, 
it was specifically held that the effect of this statute was to 
create a difference between rear admirals of the upper and 
lower nine numbers for the purpose of pay only and that 
all rear admirals rank relatively with major generals of 
the Army. (See Rodgers vw. United States, 185 U. S. 83; 
Gibson v. United States, 194 U. S. 182; Lowe v. United 
States, 38 C. Cls. 170, 178, aff'd 194 U. S. 193; Terry ». 
United States, 39 C. Cls. 353; Cromwell v. United States, 
42 C. Cls. 432.) The Comptroller of the Treasury in sev- 
eral opinions followed the view of the Supreme Court and 
the Court of Claims. (11 Comp. Dec. 347; 11 id. 645; 6 id. 
960; 7 id. 162; 14 id. 471; 27 id. 434.) 

This interpretation is supported by the discussion in 
Congress preceding the passage of the Act. (See Cong. 
Rec., 55th Cong., 3d sess., Jan. 13, 1899, pp. 672-673, and 
Jan. 17, 1899, pp. 706-708.) The regulations of both the 
Army and the Navy after the enactment of this law were 
in accordance with these decisions and this interpretation of 
the Act of March 3, 1899. 

The so-called War Risk Insurance Act approved October 

_ 6, 1917 (40 Stat. 410-411, Sec. 3) provided, among other 
things, 
“That brigadier generals of the Army shall hereafter rank 
relatively with rear admirals of the lower half of the grade.” 
The Acting Attorney General, on January 16, 1923, rendered 
an opinion to the President in which he expressed the view 
that rear admirals of the lower half of the grade rank 
relatively with brigadier generals of the Army (opinion 
not published). 
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By an Act approved June 7, 1924 (48 Stat. 629, c. 3820: 
Public, No. 242, 68th Cong.) the entire War Risk Insurance 
Act was repealed with the exception of certain provisions 
therein specifically mentioned. The section relating to the 
relative rank of rear admirals and brigadier generals was 
not one of those excepted from the repeal. _ 

It thus appears that since the statutory provision whereby 
rear admirals of the lower nine were caused to rank with 
brigadier generals of the Army has been expressly repealed, 
the situation reverts to that which existed prior to the pas- 
sage of the War Risk Insurance Act, namely, that all rear 
admirals rank relatively with major generals. 

Respectfully, 
JOHN G. SARGENT. 


To the Secretary oF THE Navy, and the SEcRETARY OF War. 


APPOINTMENT OF A DIRECTOR OF TRAFFIC FOR THE 
DISTRICT OF COLUMBIA. 


Neither the Director of Traffic nor the persons on his staff are mem- 
bers of the Metropolitan police force, and hence the Commissioners 
of the District of Columbia are not required by the Act of Decem- 
ber 5, 1919 (41 Stat. 363), to appoint the director and the persons 
on his staff in the same manner as classified civil-service em- 
ployees are appointed. 


DEPARTMENT OF JUSTICE, 
July 30, 1926. 


Sir: I have the honor to respond to your request for my 
opinion on the question, submitted by the Civil Service Com- 
mission, “ whether or not the position of Director of Traffic, 
created by the Traffic Act of 1925, and positions on his 
staff are subject to the provisions of the Act of December 
5, 1919, in that appointments are to be made thereto in the 
same manner as appointments are made to positions in the 
classified civil service?” 

Paragraph 2 of the Act of December 5, 1919, 41 Stat. 
363, provides: 

The Commissioners of said District shall appoint to office, assign 
to such duty or duties as they may prescribe, and promote all of- 


ficers and members of said Metropolitan police force: Provided, That 
all officers, members, and civilian employees of the force, except the 
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major and superintendent, the assistant superintendents, and the in- 
spectors, shall hereafter be appointed and promoted in accordance 
with the provisions of an act entitled “An Act to regulate and im- 
prove the civil service of the United States,” approved January 16, 
1883, as amended, and the rules and regulations made in pursuance 
thereof, in the same manner as members of the classified civil serv- 
ice of the United States: * * *. 

The Commissioners of the Civil Service advance the view 
that the appointment of the director of traffic, as well as 
members of his clerical force, are subject to the provisions 
of the Act of December 5, 1919, supra, and that such ap- 
pointments must, therefore, be made in the same manner as 
appointments to positions in the classified civil service are 
made. To justify this position it must be held that the direc- 
tor of traffic is a member of the Metropolitan police force of 
the District of Columbia. 

The Traffic Act approved March 3, 1925 (Public No. 561- 
68th Congress), authorizes the Commissioners of the District 
of Columbia to appoint a director of traffic. Section 6(a) 
of that Act (43 Stat. 1121), provides: 

The commissioners are hereby authorized to appoint a director of 
traffic who, under the direction of the major and superintendent of 
police of the District of Columbia, shall perform the duties prescribed 
in this Act and such additional duties, not inconsistent therewith, 
in respect of the regulation and control of traffic in the District, as 
the commissioners may require. The term of office of the director 
shall be three years and his salary shall be fixed in accordance with 
the Classification Act of 1923. The director shall be subject to re- 
moval by the commissioners for cause. 

The Traffic Act makes no reference to the Act of December 
5, 1919. The fact that the director of traffic is authorized to 
make certain regulations respecting the traffic of motor 
vehicles in the District of Columbia, which regulations when 
approved and promulgated by the Commissioners of the Dis- 
trict of Columbia, become a part of the police laws of the 
District, does not make the director a member of the Metro- 
politan police force. If the Congress in creating the new 
office of director of traffic had intended to make the director 
a member of the police force, and his appointment subject to 
the provisions of the Act of December 5, 1919, it is reason- 
able to suppose that it would have expressed its intent in 
clear and specific language. The Traffic Act gives full 
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power to the Commissioners of the District of Columbia to 
appoint a director of traffic and places no restrictions upon 
the appointment. 

I have the honor to advise you, therefore, that, in my 
opinion, neither the director of traffic nor the persons on his 
staff, are members of the Metropolitan Police Force, and 
the Caineniastoniaen of the District of Columbia are not re- 
quired by the Act of December 5, 1919, supra, to appoint 
the director and persons on his staff in the same manner as 
classified civil service employees are appointed. 

Respectfully, 
JOHN G. SARGENT. 

To the PrEsIDENT. 


SALE OF SHIPPING BOARD VESSELS. 


The law authorizes the United States Shipping Board to fix the con- 
ditions of sale of the surplus vessels referred to herein as it has 
fixed them, and to make the sale under the terms proposed. 


DEPARTMENT OF JUSTICE, 
July 30, 1925. 


Sir: I am in receipt of your letter of the 24th instant, 
with enclosures, wherein, in behalf of the Shipping Board, 
you ask my opinion whether “a sale of the vessels described 
and discussed in the letter, as set forth in the advertisement 
of sale thereof which you enclose, is lawful under the pro- 
vision of the Merchant Marine Act of 1920,” and in pur- 
suance of authorization from the President on the 27th in- 
stant to render such opinion, I have the honor to write you 
as follows: 

A copy of your letter, together with the enclosures men-. 
tioned therein, is hereto attached and made a part of this 
letter for the sake of brevity by avoiding repetition in n state- 
ment of the matter involved. 

Upon examination of the statutes referred to by you and 
all statutes covering the subject so far as I am able to dis- 
cover, I find that the Shipping Board, in June, 1920, was 
“ authorized and directed to sell, as soon as practicable, con- 
sistent with good business methods and the objects and pur- 
poses to be attained by this Act, at public or private com- 
petitive sale after appraisement and due advertisement 
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* * * all of the vessels * * * acquired by the 
Board ”, and that “such sale shall be made at such prices 
and on such terms and conditions as the Board may pre- 
scribe.” The only limitation placed upon the action of the 
Board is that “the completion of the payment of the pur- 
chase price and interest shall not be deferred more than 
fifteen years after the making of the contract of sale.” (41 
Stat. 990.) 

Certain instructions are given the Board as to what it 
shall consider in fixing the conditions of the sale, namely: 
It shall take into consideration the prevailing domestic and 
foreign market price, the available supply of and demand 
for vessels, exisiting freight rates and prospects of their 
maintenance, the cost of construction of vessels of similar 
types under prevailing conditions, as well as the cost of 
construction or purchase price of the vessels to be sold, and 
any other facts or conditions that would influence a pru- 
dent, solvent business man in the sale of similar vessels or 
property which he is not forced to sell.” 

From you letter, and the extract from the records of the 
Shipping Board of May 26, 1925, I learn that a committee 
of experts, acting in connection with a special committee 
appointed by the President, composed of the Secretary of 
Commerce, Secretary of War, Secretary of the Navy, the 
Chairman of the Shipping Board, and President of the 
Fleet Corporation, found and recommended to the Shipping 
Board that five hundred and twenty-one (521) of the eleven 
hundred and eighty (1,180) ships in the possession of the 
Shipping Board are surplus; that is, as stated in the said 
report “are in excess of the commercial needs and are not 
required in connection with the military service,” or, as 
further stated in the report, “are not required for either 
national or commercial needs of the country, are expensive 
to maintain, are continually deteriorating, and should, there- 
fore, be disrosed of as early as practicable under whatever 
general policy may be adopted ”; and that this report of the 
committee was spread upon the minutes of the Board and 

was before it when the action of May 27th, which I shall 
refer to later, was taken. 

I also learn from your letter and the documents attached, 
namely, 
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Report of the committee on scrapping of vessels, dated 
May 21, 1925; 

Memorandum of action of the Shipping Board approving 
that report on May 27, 1925; and 

Copy of the advertisement for sale, 
that the Board has determined that two hundred (200) of 
the surplus vessels shall be sold upon condition that they be 
destroyed as vessels. I also learn from your letter that an 
appraisement of the vessels proposed to be sold has been 
made by the Board. 

The question whether the Board, after considering the 
specific matters to which their attention was directed by 
the Congress, as well as “any other facts or conditions that 
would influence a prudent, solvent business man in the sale 
of similar vessels or property which he is not forced to sell,” 
shall sell the ships in this inquiry involved, and the matter 
of fixing the conditions of the sale thereof, are matters of 
discretion to be determined by the Board in its sound judg- 
ment. 

In my judgment, the law authorizes the Board to fix the 
conditions of the sale as it has fixed them, and to make the 
sale under the terms proposed. I see no other meaning that 
can be given to the authority and direction to make such 
sale “on such conditions as the Board may prescribe,” and 
I so advise. 

I have the honor to be, 

Very truly yours, 
JOHN G. SARGENT. 

To GrenerRAL CouNSEL 

Unrrep Stares Suiperrine Boarp. 


AUTHORITY OF FEDERAL RESERVE BANK TO LEASE ITS 
REAL PROPERTY AND TO ACQUIRE BANKING QUARTERS. 


The Federal Reserve Bank of Cleveland, Ohio, may lease certain 
real property belonging to it in Cincinnati to the Chamber of 
Commerce of that city for a term of 99 years, renewable forever, 
and it also has authority to lease banking quarters from the 
Chamber of Commerce in a building to be erected on the premises 
by the Chamber of Commerce; such transaction will not be in 
violation of section 10 of the Federal Reserve Act, as amended. 
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DEPARTMENT OF JUSTICE, 
August 5, 1926. 


Srr: I have the honor to acknowledge receipt of your 
letter of July 27, 1925, submitting for my opinion the 
question whether the Federal Reserve Bank of Cleveland, 
Ohio, may lease certain real property belonging to it in 
Cincinnati to the Chamber of Commerce of that city for 
a term of 99 years, renewable forever, with the agreement 
that the Chamber of Commerce will erect a building 
thereon, space in which will be leased to the bank for a 
term of years for the purpose of providing quarters for 
the Cincinnati branch of the Federal Reserve Bank of 
Cleveland. 

The correspondence submitted with your letter states 
that in 1920 the Federal Reserve Bank of Cleveland pur- 
chased a parcel of land in Cincinnati with the purpose of 
erecting thereon a building to house its Cincinnati branch. 
The proposal to erect such a building was delayed and has 
now been definitely abandoned because of high building 
costs and the restrictions imposed by Section 10 of the Fed- 
eral Reserve Act, as amended by the Acts of June 3, 1922 
(42 Stat. 620), and February 6, 1923 (42 Stat. 1223), the 
last paragraph of which is as follows: 

“No Federal reserve bank shall have authority hereafter 
to enter into any contract or contracts for the erection of 
any branch bank building of any kind or character, or to 
authorize the erection of any such building, if the cost 
of the building proper, exclusive of the cost of the vaults, 
permanent equipment, furnishings, and fixtures, is in excess 
of $250,000: Provided, That nothing herein shall apply to 


any building under construction prior to June 3, 1922.” 
(42 Stat. 1223.) 
The Chamber of Commerce of Cincinnati proposes to 


lease the land in question from the Federal Reserve Bank 
under a lease for a term of 99 years, renewable forever, at 
an annual rental of $30,000 per annum, and with an option 
to the Chamber of Commerce to purchase the land for 
$600,000. As an incident to the transaction, the Chamber 
of Commerce proposes to erect on the land an office build- 


ing, containing space suitable for the Chamber of Com- - 
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merce, the Cincinnati branch of the Federal Reserve Bank 
of Cleveland, and other tenants, the lease of space to the 
Federal Reserve Bank for banking quarters to be for a 
term extending until the expiration of the bank’s charter 
in 1934, or, if the charter be renewed, for a term of 25 years, 
at an annual rental of $50,000. 

The question submitted is whether this arrangement will 
violate the provisions of the statute above quoted, which 
prohibits Federal Reserve Banks from entering into con- 
tracts for the erection of any branch bank building or 
authorizing the erection of any such building if the cost of 
the building proper is in excess of $250,000. 

That statute was evidently intended to limit Federal Re- 
serve Banks in the investment of their own funds in bank 
buildings. In my opinion, it cannot be construed to pro- 
hibit an arrangement such as is here proposed, where the 
building to be erected, and in which the banking quarters 
are to be located, is to be erected at the cost of the Cham- 
ber of Commerce. 

There is no limit fixed by law on the amount of rent 
_ which a Federal Reserve Bank may pay for banking quar- 
ters, and the suggestion that, because the statute prohibits 
a Federal Reserve Bank from investing more than $250,000 
of its funds in a bank building, it was intended to prohibit 
the bank from paying rent for quarters in a building cost- 
ing its landlord more than $250,000 is without merit. 

A case may be imagined where a contract of the kind 
here proposed might be used to cover an evasion of the 
statute, if the amount of rent agreed to be paid by the bank 
for quarters to be rented by it were grossly in excess of the 
fair rental value of the banking quarters, as a device for 
supplying the Bank’s funds for the erection of the build- 
ing. The present case does not involve a situation of that 
kind. 

The Federal Reserve Act does not give to Federal Re- 
serve Banks express power to acquire real property, and 
the power of a Federal Reserve Bank to purchase land 
must be implied from the provisions of Section 4 of Para- 
graph 7 of the Federal Reserve Act, which reads as fol- 
lows: 
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“Seventh. To exercise, by its board of directors or duly 
authorized officers or agents, all powers specifically granted 
by the provisions of this Act and such incidental powers as 
shall be necessary to carry on the business of banking 
within the limitations prescribed by this Act.” (38 Stat. 
255.) 

Under thiseprovision the Federal Reserve Banks no doubt 
have authority to purchase and own real estate for the 
purpose of supplying suitable banking quarters. As the 
bank no longer intends to use this tract for the erection 
of a banking building, its ownership is no longer neces- 
sary to carry on the business of the bank, and it is the duty 
of the directors of the bank to proceed with reasonable 
diligence to dispose of the land and liquidate the bank’s 
investment in it. 

The proposed lease to the Chamber of Commerce does 
not immediately liquidate the bank’s investment. It is, 
however, a step in that direction. It places the bank’s in- 
vestment on an income-producing basis, which tends to 
make its interest more marketable. The interest which the 
bank will retain in the property under the terms of the 
perpetual lease, and the right to receive the annual rentals, 
are transeferable, and there is nothing in the facts sub- 
mitted which indicates that it is the intention of the bank 
to permanently retain its interest in this property or not 
to dispuse of its remaining interest, and thus liquidate its 
investment as soon as the board of directors are able to 
effect it on terms advantageous to the bank. 

I am of the opinion that the bank has authority to make 
the proposed lease for a term of 99 years, renewable for- 
ever, and that it also has authority to lease banking quarters 
from the Chamber of Commerce in a building to be erected 
on the premises by the Chamber of Commerce, and that 
the transaction will not be in violation of Section 10 of the 
Federal Reserve Act, as amended. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY, 


~ 
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JURISDICTION OVER ACCRETIONS TO FORT CANBY 
MILITARY RESERVATION—PEACOCK SPIT. 


So much of Peacock Spit as is now above high-water mark belongs 
to the United States, and is a part of the Fort Canby Military 
Reservation, and is subject to the same jurisdiction as is the 
original area of such Reservation. 

The Act of the Legislature of the State of Washington, approved 
March 20, 1890, did not confer upon the United States an unlimited 
use of the tidelands belonging to the State of Washington, but 
conferred only the use of such tidelands for the public purposes 
specified in said Act. 

Opinion of March 20, 1925 (34 Op. 428) adhered to. 


DEPARTMENT OF JUSTICE, 
August 28, 1925. 


Smr: [ have the honor to acknowledge receipt of your let- 
ter of June 9, 1925, setting forth certain facts in regard to 
the formation of alluvion by accretion to the shore line of 
Fort Canby military reservation, Washington, and asking 
for my opinion on the jurisdiction of the United States over 
such accretions, locally known as Peacock Spit. It appears 
that until recent years Peacock Spit consisted of a sand bar 
or sand shoal covered by the waters of the Columbia River 
during the ebb and flow of the tide, and, therefore, consti- 
tuted tideland. Attached to your letter is a map of the 
mouth of the Columbia River, including the Fort Canby 
military reservation and Peacock Spit. This map shows a 
large area of alluvion attached to the shore line of Fort 
Canby military reservation, a considerable part of which is 
above the high-water line and not subject to overflow by 
the ebb and flow of the tides. Jurisdiction over said accreted 
lands is in question and my opinion is requested in that 
respect. 

The opinion of March 20, 1925 (34 Op. 428), was based on 
the statement of facts presented by your Department, which 
showed that Peacock Spit consisted of tidelands. It was 
there held that such tidelands are under the jurisdiction 
of the State of Washington. 

Accompanying the papers transmitted with your letter 
of June 9, 1925, is a copy of a letter from the Commanding 
Officer, Coast Defenses of the Columbia, to the Commanding 
General, 9th Corps Area, dated April 17, 1925, containing 
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the following statement of facts in regard to Peacock Spit: 
“A large area of Peacock Spit is never covered by the tide, 
even during extreme high tide and with heavy storms. How- 
ever, from the decision of the Attorney General it is im- 
possible to determine the status of that part of Peacock Spit 
which is not tidelands. Part of Peacock Spit above mean 
high tide was built up by the following means: Prior to 
the completion of the North Jetty in 1917 by the United 
States (the east end of this jetty adjoins the Fort Canby 
Reservations) Peacock Spit was an area of sand shoals 
(covered by water at all times) extending south into the 
Columbia River and Pacific Ocean from Cape Disappoint- 
ment (Fort Canby). Since the construction of the North 
Jetty this spit has built up so that now there is an area 
never covered by the tides upon which some vegetation is 
growing and connected to the Fort Canby Reservation by 
sands along the jetty.” 

From the facts now presented it appears that the line of 
high water constituting the shore line of Fort Canby mili- 
tary reservation has in recent years been moving out toward 
the channel of the Columbia River by reason of accretions to 
Peacock Spit, caused at least in part by the construction of 
a jetty extending from Cape Disappointment in a south- 
westerly direction. The accretions have continued to ac- 
cumulate from time to time by the action of the waters of the 
Columbia River until a large area is now above high tide 
and is never covered by water. 

It is the settled law that so much of the accretions attached 
to the shore line as lie above high-water mark belong to the 
riparian owner, and, therefore, the area of Peacock Spit 
above high-water mark belongs to the United States and con- 
stitutes a part of the Fort Canby military reservation, and 
the United States may exercise jurisdiction over all such 
formed land lying above high-water mark as attaches to the 
shore. 

The United States being the owner in fee of the Fort 
Canby military reservation, including the accretions thereto, 
it may exclude any and all persons trespassing thereon. 

My attention is also invited to the Act of the Legislature of 
the State of Washington, approved March 20, 1890, granting 
to the United States the use of any tidelands belonging to 
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the State of Washington, and adjoining and bordering on 
any tract of land held or reserved by the United States for 
the purposes mentioned therein. This Act contains no spe- 
cific reservation of fishing rights, as did the Act of March 
13, 1909, referred to in my opinion of March 20, 1925. The 
view is expressed that as no reservation of fishing rights are 
made in the Act of March 20, 1890, such rights became vested 
in the United States and could not be subsequently divested 
by the reservation contained in the Act of March 13, 1909. 

Article XVII, section 1, of the Constitution of the State 
of Washington, reads: . 

“The State of Washington asserts its ownership to the 
beds and shores of all navigable waters in the State up to 
and including the line of ordinary high tide in waters where 
the tide ebbs and flows, and up to an including the line of 
ordinary high water within the banks of all navigable rivers 
and lakes: Provided, That this section shall not be construed 
so as to debar any person from asserting his claim to vested 
rights in the courts of the State.” 

Upon the admission of the State of Washington into the 
Union, the title to all tidelands within the limits of the 
State became vested in the State as trustee for all the people 
of the State, except such tidelands as may have been granted 
away or specifically reserved to itself, if any, by the United 
States. (Op. March 20, 1925, and cases there cited.) 

No such reservation was made of the tidelands adjoining 
Fort Canby military reservation, and the title thereto passed 
to the State, subject to alienation by it. (Act March 19, 
1907; Sess. L, 1907, p. 788; Sec. 6404 Pierce’s Code, 1919.) 

Article IT, section 19, Constitution of the State of Wash- 
ington, provides that “No bill shall embrace more than one 
subject, and that shall be expressed in the title.” 

The Act of March 20, 1890 (Laws of Washington, 
1889-1890, p. 263), is entitled “An Act granting to the 
United States, for public purposes, the use of certain tide- 
lands belonging to the State of Washington.” Section 1 
reads as follows: , 

“That the use of any tidelands belonging to the State of 
Washington, and adjoining and bordering on any tract, 
piece or parcel of land held or reserved by the Government 
of the United. States for the purpose of erecting and main- 
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taining thereon forts, magazines, arsenals, dock yards and 
other needful buildings, be and the same is hereby granted 
to the United States so long as the upland adjoining such 
tidelands shall continue to be held by the Government of the 
United States for any of the public purposes above men- 
tioned: Provided, That this grant shall not extend to or in- 
clude any lands covered by more than four fathoms of water 
at ordinary low tide: And provided further, That whenever 
the Government of the United States shall cease to hold for 
public purposes any such tract, piece or parcel of lands, the 
use of the tidelands bordering thereon shall revert to the 
State of Washington.” Italics added. 

The Supreme Court of the State of Washington in State 
v. Callvert, 33 Wash. 380, 386, held that the Act of March 
20, 1890, supra, granted to the United States only the use 
of tidelands upon the conditions and for the time specified 
in the Act, and did not contemplate a conveyance of an 
estate in fee. 

Where the State constitution provides that the subject of 
an act shall be expressed in the title thereof, the title becomes 
a part of the act, and the words of an act will be restrained 
or qualified by the title. Sutherland Stat. Const. (2nd Ed.), 
Sec. 185; Commonwealth v. Barney, 74 S. W. (Ky.) 181. 

The end of all statutory interpretation is to ascertain the 
legislative intent, and when the legislative intent is to be 
determined, the title of an act is a proper subject for con- 
sideration. State ex rel. Swan v. Taylor, 21 Wash. 672, 674; 
State v. Pac. American Fisheries, 73 Wash. 37, 41. 

Applying the above rule to the construction of the Act of 
March 20, 1890, the title indicates the intent of the Legisla- 
ture of the State of Washington to grant to the United 
States for public purposes only the use of the tidelands ad- 
joining and bordering on military reservations. 

That this was the intent of the legislature is indicated 
by the language of section 1 of the Act which provides that 
the grant shall continue so long as the upland adjoining 
such tidelands shall continue to be held by the Government 
of the United States “for any of the public purposes above 
mentioned.” 

It must be conceded that commercial fishing in the waters 
of the Columbia River is not a public purpose within the 


The Secretary of the Interior. 535 


meaning of the Act. The public purpose referred to in the 
Act is the purpose for which the upland has been reserved 
by the Federal Government, and while the use for public 
purposes granted to the United States is paramount, any 
other use which in no wise interferes with the use granted is 
reserved to the State. That the taking of fish from the 
waters of the Columbia River, including the tidewaters, does 
not interfere with the military use of the tidelands granted 
by the Act of March 20, 1890, is shown by the fact that the 
military authorities at Fort Canby have leased the fishing 
privilege in such tidewaters. 

This view apparently is the one taken by a subsequent leg- 
islature of the State of Washington when it enacted the Act 
of March 138, 1909, reserving to the people of the State of 
Washington the right to take food fishes from the waters 
covering said tidelands, so long as such fishing did not in- 
terfere with the public use of them by the United States. 

I have the honor to advise you, therefore, (1) that so 
much of Peacock Spit as is now above high-water mark 
belongs to the United States, and is a part of the Fort 
Canby military reservation, and is subject to the same juris- 
diction as is the original area of such reservation; and (2) 
that the Act of March 20, 1890, supra, did not confer upon 
the United States an unlimited use of the tidelands belong- 
ing to the State of Washington, but conferred only the use 
of such tidelands for the public purposes specified in the 
Act. Holding this view of the intendment of the Act of 
March 20, 1890, I find no occasion to modify or change my 
opinion of March 20, 1925. 

The map inclosed with your letter is returned herewith. 

Respectfully, 


JOHN G. SARGENT. 
To the Secretary of War. 


AUTHORITY TO ISSUE OIL-PROSPECTING PERMITS UNDER 
THE GENERAL LEASING ACT. 


I'he Secretary of the Interior has the right and authority to issue 
oil-prospecting permits under the General Leasing Act of February 
25, 1920 (41 Stat. 437), for lands within the primary limits of 
grants to railroads, which lands if nonmineral and not otherwise 
appropriated or reserved at the date of the grant were granted to 
the railroads. 
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DEPARTMENT OF JUSTICE, 
August 29, 1925. 


Sm: In your letter of July 24, 1925, you request my opin- 
ion upon the question of the right of the Secretary of the 
Interior to grant exploration permits under the General 
Leasing Act for lands in odd-numbered sections in grants 
to the various railroads, which lands, if in fact nonmineral, 
passed under the grants. 

The General Leasing Act of February 25, 1920 (41 Stat. 
437), provides: | 

“That deposits of coal, phosphate, sodium, oil, oil shale, 
or gas, and lands containing such deposits owned by the 
United States * * * shall be subject to disposition in 
the form and manner provided by this Act.” 

Section 13 of the Act authorizes the Secretary of the 
Interior under necessary rules and proper regulations to 
grant to any applicant qualified under the Act a prospecting 
permit which shall give the exclusive right for a period 
not exceeding two years to prospect for oil and gas upon not 
to exceed 2,560 acres of land wherein such deposits belong 
to the United States. 

And by Section 14, in the event that gas or oil is found 
the permittee is entitled to a lease of one-fourth of the area 
embraced in his permit. 

The railroad grants in question except from their opera- 
tion mineral lands, and oil and gas are minerals in the mean- 
ing of the public land laws. Burke v. Southern Pacific Co., 
234 U.S. 669. 

If the lands are valuable for their oil and gas content, 
they may therefore not be properly patented to the railroad 
company. It is held in Barden v. Northern Pacifie Railroad 
Co., 154 U. S. 288, that if lands within the limits of a rail- 
road grant are shown to be valuable for mineral at any time 
before the issue of the patent therefor, such showing will 
defeat the right to a patent under the grant. 

On the one hand is thus presented the question whether 
the Government may issue a prospecting permit, with all 
that the term implies, for lands that may prove to be private 
property under the railroad grant, while on the other hand 
is presented the question whether the Leasing Act practically 
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denies the Government the right to inquire into the mineral 
character of lands within railroad limits. 

Prior to the enactment of the General Leasing Act there 
was nothing in the law to prevent any one desiring to do 
so from exploring lands within railroad limits for the pur-. 
pose of ascertaining whether they contained oil or gas, and 
no permit therefor was required. However, since the Act 
was passed the right may not be exercised on any public 
lands without first obtaining a permit. It is not believed 
that 1t was the intention of the Leasing Act to deprive the 
Government of one of the most effective means of ascertain- 
ing the mineral character of lands within the limits of 
grants to the various railroads. It is the duty of the Secre- 
tary of the Interior to determine whether or not lands are 
mineral in character, and it is not perceived why he may not 
use the machinery of the General Leasing Act for this pur- 
pose. To hold otherwise would be tantamount to holding 
that the Leasing Act deprives the Government of the right 
to inquire into the character of these lands. 

It may be suggested that if the lands are nonmineral they 
are the private property of the railroads, and hence there 
was never authority in your Department to grant an ex- 
ploration permit affecting them. However, the situation 
actually presented is one where it is not known whether the 
lands are mineral or not, and while it is your duty to issue 
patents to the railroads for nonmineral lands, it is equally 
your duty to determine whether the lands are nonmineral 
before the patents are issued. To reach that determination 
you are authorized to employ all available means. 

The question as I understand it turns upon the Supreme 
Court doctrine that the Government reserved the right to 
explore for minerals. In Barden v. Northern Pacific Rail- 
road C'o., supra, it is said: 

“When the act was passed making the grant * * * it 
would have been impossible to state with any accuracy what 
parts of the tract contained minerals and what did not. 
That fact could only be ascertained after extensive and care- 
ful explorations. * * * The privilege of exploring for 
mineral lands was in full force at the time of the location 
of the definite line of the road, and was a right reserved and 
excepted out of the grant at that time.” 
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This reserved right of exploration is therefore undis- 
puted, and it follows that Congress may regulate its exer- 
cise, and that I think is all that the provision for a pros- 
pecting permit in Section 18 of the Leasing Act amounts 
to. Whether such exercise shall be in the form of a mere 
pedis possessio or in that of a more substantial right of pos- 
session seems to be a matter for the discretion of Congress, 
and I see nothing to the contrary in Union Oil Co. v. Smith, 
249 U.S. 3387. The whole question of whether or not public 
lands are mineral lands appears to be left open, and one of 
the modes for solving it is found in the provisions of the 
Leasing Act. 

We now know that by the issue of patents there have been 
formerly erroneous adjudications that many sections of land 
within the limits of railroad grants were not mineral in 
character, and unless the machinery of the Leasing Act is 
employed to determine the character of such lands it will 
be practically impossible to determine accurately their char- 
acter in the future, because we know that the Government 
will not make the necessary test to definitely and positively 
ascertain their character. This is obvious because the oil- 
bearing nature of land can be positively determined only 
by the drilling of wells, and it is not the policy of the Gov- 
ernment to exploit its mineral lands but it leaves that for 
the people to do. 

I am therefore of the opinion and so advise you that your 
Department has the right and authority to issue oil-pros- 
pecting permits under the Act of February 25, 1920 (41 
Stat. 437), for lands within the primary limits of grants to 
railroads, which lands if nonmineral and not otherwise ap- 
propriated or reserved at the date of the grant were granted 
to the railroads. 

Respectfully, 
JOHN G. SARGENT, 

To the SECRETARY OF THE INTERIOR. 
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PORTO RICAN BOND ISSUE—PURCHASE AND EQUIPMENT 
OF A TARGET RANGE AND AVIATION FIELD. 


The proposed issue of bonds by the Government of Porto Rico to the 
amount of $200,000 for the purchase and equipment of a target 
range and aviation field, being authorized by Act No. 33 of the 
Legislature of Porto Rico of June 17, 1925, and not being in ex- 
cess of the maximum amount of indebtedness authorized by Con- 
gress, such bonds, when issued in the form and amount proposed, 
will be valid and binding obligations of the People of Porto Rico. 


DEPARTMENT OF JUSTICE, 
September 10, 1925. 


Sir: I have the honor to acknowledge receipt of your letter 
of July 17, 1925, stating that your Department has been au- 
thorized to issue and sell for the account of the Government 
of Porto Rico bonds of the face value of $200,000, the pro- 
ceeds of which are to be used in the purchase and equipment 
of a suitable target range and aviation field, which property 
is to be-conveyed to the United States by the Government of 
Porto Rico in exchange for other property to be ceded by 
the United States to the People of Porto Rico under au- 
thority contained in Section 7 of the Organic Act of Porto 
Rico approved March 2, 1917. 

It is stated the bonds are to be issued in registered form 
in the denomination of $1,000 each, dated July 1, 1925, bear- 
ing interest at the rate of 414 per cent per annum, redeem- 
able July 1, 1935, and maturing in four series of $50,000 
each, on July 1, 1945, to July 1, 1948, inclusive. 

The proposed bonds are to be issued under authority con- 
tained in the Act of Congress approved March 2, 1917, c. 145, 
89 Stat. 953, as amended by the Act of February 3, 1921, c. 
34, 41 Stat. 1096, and Act No. 33 of the Legislature of 
Porto Rico, approved June 17, 1925. 

Section 3 of the Act of March 2, 1917, as amended, supra, 
authorizes the Government of Porto Rico, when necessary to 
anticipate taxes or revenues and to protect the public credit, 
to issue bonds and other obligations, provided the public in- 
debtedness does not exceed 10 per centum of the aggregate 
tax valuation of the property of Porto Rico. The Act also 
provides that the bonds issued thereunder shall be exempt 
from taxation by the Governments of Porto Rico, the United 
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States, and the several States, or any political or municipal 
subdivision thereof. | 

Included with the papers submitted by you is a certificate 
by the Treasurer of Porto Rico, dated June 29, 1925, certify- 
ing that the aggregate assessed valuation of the real and per- 
sonal property of the Island of Porto Rico on May 21, 1925, 
was $312,584,521, and that the total outstanding bonded in- 
debtedness of the Insular Government of Porto Rico, on the 
date of the certificate, was $20,324,000. The proposed issue 
of bonds, together with the issue of bonds to the amount of 
$125,000 authorized by Joint Resolution No. 18 of the Legis- 
lature of Porto Rico, approved May 15, 1925, will not in- 
crease the bonded indebtedness of Porto Rico beyond the 
maximum amount authorized by law. 

A certified copy of Act No. 33, approved June 17, 1925, 
is included with the papers transmitted with your letter. 
Section 4 of that Act authorizes the Treasurer of Porto Rico 
to issue bonds in the sum of $200,000 for the purpose of car- 
rying out the provisions of the Act, namely, the purchase and 
equipment of a suitable target range and aviation field. Sec- 
tion 5 describes the bonds which may be issued, fixes the rate 
of interest at 414 per cent per annum, and the dates of ma- 
turity. Section 6 provides that the bonds shall be exempt 
from taxation, and section 7 pledges the good faith of the 
People of Porto Rico to the repayment of the principal and 
interest as the same shall become due. Section 9 provides 
that the Treasurer of Porto Rico, with the approval of the 
Governor, shall have entire charge and authority within the 
limitations of the Act in respect to all details relating to the 
issuance of said bonds. The form, dates of maturity, and 
other details relating to the issuance of said bonds have been 
submitted to the Governor and his approval thereof obtained 
as evidenced by letter from the Treasurer of Porto Rico to 
the Governor, dated June 27, 1925, and his approval noted 
thereon, copy of which is included with the papers trans- 
mitted with your letter. 

I find that all of the statutory conditions relating to the 
issue of bonds by Porto Rico have been fully complied with, 
and that the form of bond transmitted with your letter is in 
substantial compliance with the law authorizing their issue. 
It is my opinion, therefore, that when issued in the form 


The Director of the United States Veterans’ Bureau. 541 


and amount proposed, such bonds will be valid and binding 
obligations of the People of Porto Rico. 
Respectfully, 
JOHN G. SARGENT. 
To the Secretary of War. 


WAR-RISK INSURANCE—CASE OF RAY THOMAS. 


Under the facts herein stated, held that Ray Thomas allowed his 
war-risk insurance to lapse while suffering from a compensable 
disability for which compensation was not collected, and hence his 
case is brought within the provisions of section 305 of the World 
War Veterans’ Act, 1924 (43 Stat. 626), and his insurance is 
payable as therein provided. 


DEPARTMENT OF JUSTICE, 
September 11, 19265. 


Sir: I am in receipt of your letter of July 22, 1925, trans- 
mitting a copy of the opinion of the general counsel for the 
United States Veterans’ Bureau, relative to the case of Ray 
Thomas. 

You request my opinion as to the meaning of the words 
“suffering from a compensable disability for which com-. 
pensation was not collected,” as used in section 305 of the 
World War Veterans’ Act, 1924, as applied to the facts in 
the Thomas case. 

The facts stated show that Ray Thomas enlisted May 23, 
1914, and was discharged July 19, 1916, by reason of dis- 
ability incurred in the line of duty. On the entry of the 
United States into the World War in 1917, Thomas at- 
tempted to reenlist, but was rejected as physically unfit. He 
was, however, drafted March 29, 1918, and served until Oc- 
tober 10, 1918, when he was given an honorable discharge 
for disability incurred in the line of duty. On April 4, 1918, 
he applied for and was granted $10,000 of insurance, which 

lapsed for failure to pay the premium due November 1, 1918. 
' Thomas was granted a pension, under the general pension 
law, on account of the disability incurred in the first service, 
to commence as of October 11, 1918, but May 6, 1921, he ap- 
plied to the. Veterans’ Bureau for compensation under the 
War Risk Insurance Act, as amended, and at that time sur- 
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rendered his claim to the pension he was receiving under the 
general law, as required by the War Risk Insurance Act as 
a condition precedent to the payment of compensation. 

The claim for compensation was allowed December 1%, 
1923, payable as of May 6, 1919, and at the time of the allow- 
ance the soldier was rated as follows: 

“Temporary partial, 25% from date of discharge, (Oct. 
10, 1918) to June 25, 1921; temporary partial, 35% from 
June 25, 1921 to April 7, 1922; temporary partial, 90% from 
April 7, 1922 to August 21, 1923; temporary partial 80% 
from August 21, 1923 to October 3, 1923; permanent and 
total thereafter (total blindness) since October 3, 1923.” 

Therefore, if the insurance was in force October 3, 1923, 
it matured at that time by the rating of the Veterans’ 
Bureau. 

The War Risk Insurance Act and its various amendments 
provide that a disability to be compensable must reduce the 
earning capacity of a veteran at least 10 per cent, so that 
from October 10, 1918, Thomas was “suffering from a com- 
pensable disability for which compensation had not been 
collected.” 

Section 310 of the Act of October 6, 1917, 40 Stat. 398, 408, 
provides: 

“That no compensation shall be payable for any period 
more than two years prior to the date of claim therefor, nor 
shall increased compensation be awarded to revert back more 
than one year prior to the date of claim therefor.” 

The claim for compensation under the War Risk Insurance 
Act, therefore, must be confined to a period of two years 
preceding the application on May 6, 1921. 

It is to be observed that prior to the Act of August 9, 1921, 
the insurance automatically lapsed by failure to pay premi- 
ums, and the insured was confined to his right to make appli- 
cation for reinstatement, which could not be granted if the 
insured had, in the interim, become permanently and totally 
disabled. 

Congress, by section 27 of the Act of August 9, 1921, c. 5%, 
42 Stat. 156, added section 408 of the War Risk Insurance 
Act, providing the conditions on which lapsed insurance 
might be reinstated. Section 408, supra, was amended by 
Act of March 4, 1923, c. 291, 42 Stat. 1525, to provide that 
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should the applicant have theretofore allowed his insurance 
to lapse while suffering from wounds or disease suffered or 
contracted in the service, and was at the time he allowed the 
same to lapse entitled to compensation in a sum equal to or 
in excess of the amount due from him in premiums, the in- 
surance should not be considered as lapsed. 

Due to the construction placed upon that section by the 
Veterans’ Bureau in the Schwartz case, Congress, as part of 
the World War Veterans’ Act, 1924 (June 7, 1924, c. 320, 43 
Stat. 607, 626), provided by section 305 thereof as follows: 

“Where any person has heretofore allowed his insurance to 
lapse while suffering from a compensable disability for which 
compensation was not collected and dies or has died, or be- 
comes or has become permanently and totally disabled and at 
the time of such death or permanent total disability was or 
is entitled to compensation remaining uncollected, then and 
in that event so much of his insurance as said uncollected 
compensation, computed in all cases at the rate provided by 
section 302 of the War Risk Insurance Act as amended De- 
cember 24, 1919, would purchase if applied as premiums 
when due, shall not be considered as lapsed; and the United 
States Veterans’ Bureau is hereby authorized and directed 
to pay to said soldier, or his beneficiaries as the case may be 
the amount of said insurance less the unpaid premiums and 
interest thereon at 5 per centum per annum compounded an- 
nually in installments as provided by law.” (Italics added.) 

When the meaning of a statute is obscure, or the intent of 
the legislative body uncertain, resort may be had to reports 
of committees of the House and Senate to ascertain the legis- 
lative intent. Binns v. United States, 194 U. S. 486, 495; 
Duplex Co. v. Deering, 254 U. S. 448, 474. 

Senate Report No. 397, S. 2257, 68th Cong. 1st Sess., which 
became the Wofld War Veterans’ Act, 1924, as explanatory 
of section 305 of the Act states: 

“ Automatic revival of insurance is provided in whole 
or in part in the case of any person who allowed his insur- 
ance to lapse while suffering from a compensable disability 
for which compensation was not collected where such person 
dies or becomes permanently and totally disabled without 
collecting such compensation * * *. This_ provision 
makes definite the language interpreted by the bureau in 
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the Schwartz case. The provision for deduction of pre- 
mium from the amount of insurance so revived remains the 
same.” 

Section 310 of the Act of October 6, 1917, places a limita- 
tion of time upon the award of compensation payable in 
money, while section 305 of the World War Veterans’ Act, 
1924, refers to the status of the insurance in cases where the 
lapse may have occurred while the insured was suffering 
from a compensable disability for which compensation was 
not collected, irrespective of whether compensation would 
not be payable if claim were made therefor. 

In this case Thomas was suffering from such a disability, 
and no compensation had been collected November 1, 1918, 
when he failed to pay premiums, or October 3, 1923, when he 
became totally and permanently disabled and the insurance 
matured. 

It appears from the findings of the Veterans’ Bureau, how- 
ever, that Thomas was partially disabled from the date of 
his discharge to October 3, 1923, the date he became totally 
and permanently disabled, and that auring said period he 
received no disability compensation under the War Risk 
Insurance Act, as amended. At the time the insurance was 
permitted to lapse he was suffering from a disability for 
which compensation might be paid under the provisions of 
the War Risk Insurance Act. He was, therefore, “ suffering 
from a compensable disability for which compensation was 
not collected” at the time his insurance lapsed, within the 
terms and intendment of section 305 of the World War Vet- 
erans’ Act, 1924. 

In this connection I concur in the definition of “ compen- 
sable disability ” given by your general counsel in his opinion 
of June 22, 1925, as follows: 

“The words ‘compensable disability,’ mean a disability 
for which compensation may be paid, and should be con- 
strued in connection with the words immediately following, 
‘for which compensation was not collected.’ There are no 
limitations on these words. The cause of this noncollection 
may be either delay by this bureau in making the award or 
delay on the part of the claimant in filing his claim. But 
there is nothing in this section which in any way gives you 
the authority to inquire into the cause of the fact that the 
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compensation was not collected. The pertinent and con- 
trolling part is that it was not collected—not collected at date 
of lapse nor ever collected. It is sufficient that the insured 
was at date of lapse suffering from a disability for which 
compensation could have been paid and that such compensa- 
tion ‘was not collected.’ This case falls within both the 
letter and spirit of the statute.” 

I have to advise you that in my opinion the facts reported 
in connection with the case of Ray Thomas bring that case 
within the provisions of section 305, World War Veterans’ 
Act, 1924, and that his insurance is payable as therein pro- 
vided. 

Respectfully, 
JOHN G. SARGENT. 

To the Director of the United States Veterans’ Bureau. 


CONSTRUCTION OF BAKER RECLAMATION PROJECT. 


If the Secretary of the Interior should come to the conclusion that 
the Baker Reclamation Project in Oregon, construction of which 
is authorized by the Act of March 3, 1925 (43 Stat. 1168), is not a 
feasible project, it is his duty to withhold the beginning of its 
construction and to lay the matter before Congress for such action 
as it may deem proper. 


DEPARTMENT OF JUSTICE, 
September 17, 1925. 

S1r: I have the honor to reply to your letter of July 29, 
1925, relating to the Baker Reclamation Project in Oregon, 
wherein you state that by the Act of March 3, 1925 (43 Stat. 
1141, 1168), Congress provided “For investigation, com- 
mencement of construction, and incidental operations, the 
unexpended balance of the appropriation for this purpose 
for the fiscal year 1925 is reappropriated and made avail- 
able for the fiscal year 1926,” and request an opinion upon 
the following question: 

“If after investigation I come to the conclusion that the 
Baker project is not a feasible project, does existing law 
make it my mandatory duty to begin the construction of 
the project notwithstanding the conclusion on my part that 
it ‘is not feasible? 

89835°—26—VoL. 34-35 
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“In other words, under existing law, am I compelled to 
construct the Baker project regardless of its feasibility ?” 

A consideration of the statutes prescribing the duties of 
the Secretary of the Interior discloses that by the Act of 
June 17, 1902 (32 Stat. 388, et seq.)—constituting the or- 
ganic act for reclamation projects—a continuing reclamation 
fund is provided, and in section 2 the Secretary of the In- 
terior is authorized and directed to make examinations and 
surveys for, and to locate and construct, irrigation works, 
and to report at each session of Congress “ all facts relative 
to the practicability of each irrigation project.” In section 
4. it is provided “ That upon the determination by the Secre- 
tary of the Interior that any irrigation project 7s practi- 
cable, he may cause to be let contracts for the construction of 
the same * * *.” By section 10 the Secretary of the 
Interior is “authorized to perform any and all acts and to 
make such rules and regulations as may be necessary and 
proper for the purpose of carrying the provisions of this 
Act into full force and effect.” 

By section 16 of the Act of August 18, 1914 (38 Stat. 
686-690), it was provided: | 

“That from and after July first, nineteen hundred and 
fifteen, expenditures shall not be made for carrying out the 
purposes of the reclamation law except out of appropria- 
tions made annually by Congress therefor, and the Secretary 
of the Interior shall, for the fiscal year nineteen hundred and 
sixteen, and annually thereafter, in the regular Book of 
Iistimates, submit to Congress estimates of the amount of 
money necessary to be expended for carrying out any or all 
of the purposes authorized by the reclamation law, including 
the extension and completion of existing projects and units 
thereof and the construction of new projects. The annual 
appropriations made hereunder by Congress for such pur- 
poses shall be paid out of the reclamation fund provided 
for by the reclamation law.” 

It will be noted that whereas, under section 2 of the Act 
of June 17, 1902, supra, the Secretary of the Interior was 
authorized both to select and to construct new projects’ 
without additional legislation by Congress, section 16 of the 
Act of August 18, 1914, requires that such expenditures must 
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first be authorized by an appropriation by Congress. Sec- 
tion 16 did not, however, relieve the Secretary of the duty 
imposed by section 2 of the Act of June 17, 1902, to report 
at each session of Congress “all facts relative to the practi- 
cability of each irrigation project,” nor did it relieve him 
of the duty imposed by section 4 of the Act of June 17, 1902, 
to determine the practicability of irrigation projects before 
the letting of contracts. 

The duties of the Secretary as to new projects in this re- 
spect are again specified in an amendment to the reclama- 
tion law by subsection B of section 4 of the Second Defi- 
ciency Act, fiscal year 1924 (438 Stat. 701), passed on Decem- 
ber 5, 1924, which provided: 

“That no new project or new division of a project shall 
be approved for construction or estimates submitted there- 
for by the Secretary until information in detail shall be se- 
cured by him concerning the water supply, the engineering 
features, the cost of construction, land prices, and the prob- 
able cost of development, and he shall have made a finding 
in writing that it is feasible, that it is adaptable for actual 
settlement and farm homes, and that it will probably return 
the cost thereof to the United States.” 

The application of this provision to the Baker project 
depends upon whether or not the Baker project may be con- 
sidered a “new project” within the meaning of the section. 
In one sense the Baker project is not a new one, inasmuch as 
appropriations have been made for it each year since 1922, as 
follows: 

“For investigation, commencement of construction, and 
incidental operations, $400,000.00.” 

(Fiscal year ending June 30, 1923, Act of May 24, 1922, 
42 Stat. 552, 585.) 

“For investigation, commencement of construction, and 
incidental operations, $500,000.00.” 

(Fiscal year ending June 30, 1924, Act of January 24, 
1923, 42 Stat. 1174, 1207.) 

“Tor investigation, commencement of construction, and 
incidental operations, and unexpended balance of the ap- 
propriation for this purpose for the fiscal year 1924 is re- 
appropriated and made available for the fiscal year 1925.” 
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(Fiscal year ending June 30, 1925, Act of June 5, 1924, 
43, Stat. 390, 418.) 

“For investigation, commencement of construction, and 
incidental operations, the unexpended balance of the ap- 
propriation for this purpose for the fiscal year 1925 is re- 
appropriated and made available for the fiscal year 1926.” 

(Fiscal year ending June 30, 1926, Act of March 3, 1925, 
43 Stat. 1141, 1168.) 

As indicated by the language of each of the foregoing ap- 
propriation Acts, and as more fully shown by the hearings 
before the subcommittee of the House Committee on Appro- 
priations for the Interior Department (see Hearings, fiscal 
year 1924, pp. 645, 646; fiscal year 1925, pp. 949-996; fiscal 
year 1926, pp 483-487), the project was under investigation 
during that period, and upon the expiration of each fiscal 
year without construction having started, each appropria- 
tion substantially lapsed and the project came to an end. 
Consequently, each subsequent appropriation constituted a 
new designation by Congress of the project, and as the Sec- 
ond Deficiency Act was passed December 5, 1924, and the 
appropriation for the Baker project for the fiscal year 1926 
was passed March 3, 1925, it would seem clear that in point 
of time the Baker project is a “new project” within the 
meaning of, and is controlled by, said subsection B. 
Furthermore, irrespective of the date of original designation, 
the Baker project is a new project within the purpose of said 
subsection B, in that construction is not yet started, and it 
was the intention of Congress in subsection B to require all 
projects thereafter approved by the Secretary of the In- 
terior for the beginning of construction to be based upon — 
findings in writing by the Secretary that they are feasible. 

The conclusion that construction should not begin if the 
project is not feasible is, so far as the Baker project is con- 
cerned, in harmony with the attitude of the subcommittee of 
the House committee during the hearings upon the Interior 
Department Appropriation Bill for the fiscal year 1925, 
when the chairman, in discussing the Baker project, said: 

“As I have suggested this morning, Commissioner Davis, 
if, following the designation of a project by Congress, the 
Reclamation Service should secure new information which 
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gives it reason to believe that the project is not feasible, I 
think the service would do the right thing to defer action 
until Congress can be made acquainted with the facts, and 
then Congress may make the decision.” 

(Hearings, p. 949.) 

This Department has had occasion, from time to time, to 
pass upon situations analogous to the instant one. By the 
Act of March 3, 1893 (27 Stat. 646, 661), Congress provided: 

‘For the purchase of grounds and the erection thereon of 
a penitentiary, in the State of Washington, under the direc- 
tion and supervision of the Secretary of the Interior, and 
upon such tract or parcel of land in said State as shall be 
designated by said Secretary, thirty thousand dollars.” 

The appropriation was in fulfillment of a promise made in 
behalf of the State of Washington in the enabling Act of 
February 22, 1889 (25 Stat. 676, 680), under which the State 
had been admitted to the Union. It developed that in the 
interim between 1889 and 1893 the State had built its own 
penitentiary, and in view of this situation, upon request of - 
the Secretary of the Interior for an opinion, this Depart- 
ment advised as follows: 

“But as I am advised that Washington already has a 
penitentiary, it seems to me the attention of Congress should 
be called to the matter before any further expenditure of 
money is made.” 21 Op. 352, 353. | 

In the matter of the construction of “ Battleship No. 34” 
at the Government navy yard at New York, the appropria- 
tion therefor was restricted to six million dollars. The 
Secretary of the Navy found that the appropriation would 
not be sufficient, and in response to his request for an 
opinion as to the course to be followed, this Department 
sald: 

“Tt follows, therefore, that if you are of opinion that 
a battleship of the character contemplated by Congress can 
not be built at a Government navy yard within the limi- 
tation as to cost fixed by the Act, it would be improper to 
proceed further in the matter without additional legislation 
by Congress.” 28 Op. 477, 483. 


I have the honor to advise you, therefore, that I am of 
opinion that if you “come to the conclusion that the Baker 
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project is not a feasible project,” existing law does not 
“make it (your) mandatory duty to begin the construction 
of the project, notwithstanding the conclusion on (your) 
part that it is not feasible.” On the contrary, I believe it 
is your duty to withhold the beginning of construction and 
to lay the matter before Congress for such action as it may 
deem proper. 
Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE INTERIOR. 


PHILIPPINE ISLANDS—NARCOTIC DRUGS IMPORT AND 
EXPORT ACT. 


The provisions of the Narcotic Drugs Import and Export Act of May 
- 26, 1922 (42 Stat. 596), do not apply to the Philippine Islands. 


DEPARTMENT OF JUSTICE, 
October 17, 1925. 

Sir: I have the honor to respond to your letter of Decem- 
ber 3d last, supplemented by your letter of the 23d ultimo, 
with enclosures, wherein you request my opinion upon the 
question whether the provisions of the Narcotic Drugs Im- 
port and Export Act of May 26, 1922 (42 Stat. 596), ap- 
ply to the Philippine Islands, and, if so, by what branch 
or branches of the Government such provisions are to be 
enforced. With your request you transmitted a copy of an 
opinion upon the questions prepared by the Solicitor of the 
Treasury, in which he reaches the conclusion that the statute 
here under consideration does not aply to the Philippines. 
You also transmit a copy of a letter received by your Federal 
Narcotics Control Board from Mr. Edwin L. Neville of the 
State Department in response to a communication he had 
apparently received from the Board. Mr. Neville in his 
letter states that he has conferred with the Solicitor’s office of 
his Department, and they have expressed doubt as to the ap- 
plication of the Narcotic Drugs Import and Export Act, 
supra, to the Philippines. Mr. Neville, like the Solicitor of 
your Department, bases his conclusions dominantly upon the 
provisions of section 5 of the Act of August 29, 1916 (39 
Stat. 547), reading as follows: 
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“ The statutory laws of the United States hereafter enacted 
shall not apply to the Philippine Islands, except when they 
specifically so provide, or it is so provided in this Act.” 

The language of the Narcotic Drugs Import and Export 
Act which fixes its geographical application is found in par- 
‘ agraph (b) of section 2, and is as follows, namely: 

“The United States or any territory under its control or 
jurisdiction.” (42 Stat. 596.) 

While ordinarily such language might be construed as em- 
bracing the United States and all of its possessions, such 
interpretation is not permissible when the language is 
measured by the test laid down in the Act of August 29, 
1916, above set forth. The Narcotic Drugs Import and Ex- 
port Act will be searched in vain for any language disclos- 
ing that it “specifically ” provides that it shall apply to the 
Philippines. Not only does the Act not provide any enforce- 
ment machinery for the Philippines as is ordinarily done, as 
will be hereinafter pointed out in statutes intended to apply 
to the Philippines, but subsection (d) of section 2 addition- 
ally negatives any legislative intent that the Act should ap- 
ply to those Islands. That subsection provides, among other 
things, for the forfeiture of certain seized narcotic drugs “in 
the manner provided by sections 3075 and 3076 of the Re- 
vised Statutes, or the provisions of law hereafter enacted 
which are amendatory of, or in substitution for, such sec- 
tions.” Turning to sections 3075 and 3076 of the Revised 
Statutes, we find that their language is wholly inapplicable 
to the Philippines. Moreover, as pointed out in the opinion 
rendered to you by the Solicitor of the Treasury, those par- 
ticular sections of the Revised Statutes were repealed by sec- 
tion 642 of the Tariff Act of September 21, 1922, and the pro- 
cedure prescribed in section 602, et seq. of that Act sub- 
stituted therefor. These substituted provisions provide only 
for the institution of forfeiture proceedings by the “ United 
States Attorney for the district in which such violation has 
occurred, or in which such seizure was made.” 

Additional support for the views above expressed is to be 
found in what may now be regarded as the well-settled man- 
ner in which Congress expresses its intention when it desires 
any of the Federal laws to be operative in the Philippines. 
In section 23 of the Income Tax Act of September 8, 1916 
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(39 Stat. 776), it is provided that the provisions of that Act 
shall extend to the “ Philippine Islands.” The Act also con- 
fers jurisdiction upon “courts of the first instance of said 
Islands,” and places the administration of the law so far as 
the Act is concerned upon the officers of those Islands. The 
so-called National Defense Act of June 15, 1917 (40 Stat. 
217, 231), specifically confers upon the “ courts of first in- 
stance in the Philippine Islands” jurisdiction of offenses 
under that Act committed within the Philippines. That Act 
also provides that the District Attorneys of the Philippine 
Islands “ shall have the powers and perform the duties pro- 
vided in this Act for United States Attorneys.” In section 
2 of the Narcotic Act of December 17, 1914 (38 Stat. 785, 
787), it is provided that in “the Philippine Islands adminis- 
tration of this Act” shall be looked after by the local in- 
ternal revenue officers. The Act further provides that “the 
courts of first instance in the Philippine Islands shall possess 
and exercise jurisdiction in all cases arising under this Act 
in said Islands.” In the Immigration Act of February 5, 
1917 (39 Stat. 874), it is provided that “this Act ‘shall be 
enforced in the Philippine Islands by officers of the general 
government thereof.” In the Trading with the Enemy Act 
of October 6, 1917 (40 Stat. 411, 425), it is provided that the 
several courts of first instance in the Philippine Islands shall 
have jurisdiction of offenses committed under the Act within 
their territory. These several illustrations, considered in the 
light of the restrictive provisions of section 5 of the Act of 
August 29, 1916, supra, seem to forbid the extension of the 
Narcotic Drugs Import and Export Act to the Philippines. 
Also pertinent is the opinion of my predecessor (32 Op. 
258), holding that section 5 of the Act of August 29, 1916, 
supra, prevented the operation of the liquor laws of the 
United States in the Philippines, although those laws other- 
wise might fairly have been interpreted to apply to such 
Islands. 

In conclusion, it seems proper to state that even though 
the correct interpretation of the Narcotic Drugs Import and 
Export Act were more doubtful than I find it to be, it 
would nevertheless be necessary to resolve that doubt against 
the application of the law to the Philippines in view not 
only of the provisions of section 5 of the Act of August 29, 
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1916, supra, but also because of the provisions in section 1 
of the Act of July 1, 1902 (32 Stat. 691), in which Congress 
specifically withheld from the Philippine Islands the apph- 
cation of section 1891 of the Revised Statutes, thus express- 
ing its intention that the laws of the United States should 
not apply to the Philippines unless the intention to that 
effect was clearly expressed. It may also be added that 
there appears to be nothing in the legislative history of the 
Narcotic Drugs Import and Export Act which discloses any 
specific intention that said laws should apply in the 
Philippines. 

If in your administration of the Narcotic Drugs Import 
and Export Act it seems to you desirable that its provisions 
should be operative in the Philippines, then it can only be 
suggested that Congress be requested to make such specific 
extension. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 


POWERS AND DUTIES OF THE FEDERAL TRADE COMMIS- 
SION IN FHE CONDUCT OF INVESTIGATIONS. 


The practice of rendering opinions to the President for the guidance 
of independent establishments is of such long standing and is in- 
stanced by so many opinions by his predecessors, the Attorney 
General feels constrained to regard it as settled and proper. 

A resolution by one of the two Houses of Congress is not legislation, 
and can not add to or detract from the powers already possessed 
by the Federal Trade Commission under preexisting statutes. 

Power to make the investigations in question must therefore be found 
in the subsections of section 6 of the Federal Trade Commission 
Act and in the current appropriation Act. 

Resolutions of either House of Congress directing investigations pur- 
suant to section 6(d) of the Federal Trade Commission Act are to 
be limited in their scope to the ascertainment of facts which rea- 
sonably and logically tend to show whether or not the antitrust 
acts are being violated by any corporation. 

The four Senate resolutions herein designated (with the exception of 
one feature of Resolution No. 329) may be complied with under the 
provisions of section 6(d) of the Federal Trade Commission Act, 
and it is fair to assume that the Senate in adopting these resoiu- 
tions intended that the investigations should be made under said 
subsection (d), which makes provision for just such investigations. 
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Under Senate Resolution No. 163 (68th Cong., Ist sess.) the Federal 
Trade Commission may, as part of its investigations of alleged 
violations of the antitrust law by baking and milling corporations, 
ascertain and report the facts in reference to costs, prices, and 
profits set out in the early part of the resolution. 

Senate Resolution No. 329 (68th Cong., 2d sess.) relates to an investi- 
gation of the tobacco industry and also to an investigation of the 
General Electric Company and its subsidiary and allied companies. 
All features of this resolution may be complied with except that 
portion thereof which directs the Commission to ascertain and 
report what effort, if any, has been made by the General Hlectric 
Company to influence or control public opinion on the question of 
municipal ownership of the production of electric energy. 

Senate Resolution No. 28 (69th Cong., special sess.) relates to an 
investigation of trade associations, or “ open-price” associations; 
such investigation is appropriate to disclose the existence or non- 
existence of alleged violations of the antitrust acts by corpora- 
tions as defined in section 4 of the Federal Trade Commission Act, 
and it should be made. 

Under Senate Resolution No. 34 (69th Cong., special sess.) the Com- 
mission may investigate and report concerning the growth and im- 
portance of cooperative associations and their relative efficiency as 
compared with other distributors for the purpose of showing the 
extent and value of the interstate trade and commerce alleged to be 
unlawfully restrained. 

The limitations of the current Appropriation Act relate only to in- 
vestigations requested by either House of Congress, and it would 
seem that the Commission would be free to proceed under section 
6(a) of the Act, supra, to the extent deemed appropriate or de- 
sirable in conducting the investigations in question, although the 
provisions of that subsection are not as broad as those of subsec- 
tion (d) in that they authorize the Commission to investigate only 
corporations engaged in interstate commerce. 


DEPARTMENT OF JUSTICE, 
October 24, 1925. 

Sir: I have the honor to acknowledge the receipt of your 
letter dated May 5, 1925, inclosing a communication from 
the Federal Trade Commission and requesting that I render 
an opinion on the questions propounded therein. The ques- 
tions relate to the powers and duties of the Federal Trade 
Commission in the conduct of investigations under four 
designated resolutions of the United States Senate. As to 
these resolutions, severally, the following questions are 
asked : 
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1. Is the Commission empowered by subsection (dad) of 
section 6 of the Federal Trade Commission Act to make 
the entire investigation called for by the resolution? 

2. Is the Commission empowered by said subsection to 
make any part of the investigation directed by the resolu- 
tion, and if so, what part or parts thereof is the Commis- 
sion empowered to investigate ? 

3. If the inquiry directed by the resolution is partly with- 
in and partly without the power of the Commission to in- 
vestigate under the provisions of said subsection, may the 
Commission legally proceed with that part of the investiga- 
tion which is legally within such power, regardless of the 
fact that part of the investigation directed is legally without 
such power ? 

4, If the Attorney General shall be of opinion that said 
resolutions, or certain parts thereof, confer no power upon 
the Commission to proceed with such investigations or 
parts thereof, do subsections (@) and (6) of section 6 of 
sald Act confer power upon the Commission, proceeding as 
upon its own motion, to make such investigations or parts 
thereof? 

I note that a preliminary question is suggested in the 
papers accompanying the submission regarding my au- 
thority to render this opinion. I need only say that the 
practice of rendering opinions to the President for the 
guidance of independent establishments is of such long 
standing and is instanced by so many opinions by my pre- 
decessors that I must regard it as settled and proper. 

A resolution by one of the two houses of Congress is not 
legislation, and can not add to or detract from the powers 
already possessed by the Commission under preexisting 
statutes. United States v. Loutsville & Nashville Rh. R. Co., 
236 U. S. 318; Federal Trade Commission v. American To- 
bacco Co., 264 U. S. 298; 283 Fed. 999; Federal Trade Com- 
mission v. Baltimore Grain Co., 284 Fed. 886; Statement by 
Senator Cummins, 51 Cong. Rec. 11451. Power to make 
the investigations in question must therefore be found in 
the subsections of Section 6 of the Federal Trade Commis- 
sion Act (copied in the order of their importance in this 
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inquiry) and in the current Appropriation Act, approved 
March 38, 1925, ch. 468, 43 Stat. 1203: 

Sec. 6. That the Commission shall also have power 
x x * 

“(d@) Upon the direction of the President or either House 
of Congress to investigate and report the facts relating to 
any alleged violations of the antitrust Acts by any corpora- 
tion.” 

“(a) To gather and compile information concerning, and 
to investigate from time to time the organization, business, 
conduct, practices, and management of any corporation en- 
gaged in commerce, excepting banks and common carriers 
subject to the Act to regulate commerce, and its relation to 
other corporations and to individuals, associations, and part- 
nerships. | 

“(6) To require, by general or.special orders, corporations 
‘engaged in commerce, excepting banks, and common carriers 
subject to the Act to regulate commerce, or any class of them, . 
or any of them, respectively, to file with the commission in 
such form as the commission may prescribe annual or spe- 
cial, or both annual and special, reports or answers in writ- 
ing to specific questions, furnishing to the commission such 
information as it may require as to the organization, busi- 
ness, conduct, practices, management, and relation to other 
corporations, partnerships, and individuals of the respective 
corporations filing such reports or answers in writing. Such 
reports and answers shall be made under oath, or otherwise, 
as the commission may prescribe, and shall be filed with the 
commission within such reasonable period as the commis- 
sion may prescribe, pales additional time be granted 1 in any 
case by the commission.” (38 Stat. 721.) 

The Appropriation Act: 

“No part of this sum shall be expended for investigations 
requested by either House of Congress, except those re- 
quested by concurrent resolution of Congress, but this limi- 
tation shall not apply to investigations and reports in con- 


1“ Corporation ” is defined by Section 4 to mean “any company or associ- 
ation incorporated or unincorporated, which is organized to carry on business 
for profit and has shares of capital or capital stock, and any company or 
association incorporated or unincorporated without shares of capital or capital 


- stock, except partnerhips, which is organized to carry on business for its own 


profit, or that of its members.” 


; The President. 557 


nection with alleged Violations - the antitrust Acts by any 
corporation.” 

An investigation which the Commission may. prosecute 
pursuant to subsection (d) must relate to-an alleged viola- 
tion of the Antitrust Acts by some corporation. The above 
quoted provision of the Appropriation Act is but a reaffirma- 
tion of the requirements of subsection (dq). 

The question to be determined in each instance is whether 
the resolution is so worded as to allege a violation of the anti- 
trust laws by any corporation. The courts have not defined 
with what definiteness and certainty an alleged violation of 
the Antitrust Acts must be charged in the resolution. Fed- 
eral Trade Commission v. American Tobacco Co., supra, in- 
volved a petition for writ of mandamus to compel the re- 
spondents, American Tobacco Company and others, to de- 
liver to the Commission certain books, documents, and corre- 
spondence. The Commission was proceeding (a) under com- 
plaints of the use by respondents of unfair methods of com- 
petition contrary to the Trade Commission Act, and (6) in 
pursuance of a resolution of the United States Senate. The 
resolution (S. 129, dated August 9, 1921) merely directed 
that the Commission make a broad investigation as to the 
prices for certain grades of tobacco. The Court in rejecting 
the resolution as a source of power said (p. 305): | 

“The Senate resolution may be laid on one side as it is not 
based on any alleged violation of the Antitrust Acts, within 
the requirement of section 6 (d) of the act.” United States 
v. Louisville & Nashville Rk. R. Co., 236 U.S. 318. 

No procedure is prescribed for alleging violations of the 
Antitrust Acts in the resolutions of the House or Senate, and 
no authority exists for holding such bodies to fixed forms. 
The debates accompanying the adoption of Senate Resolu- 
tion No. 329, set out in connection with the consideration of 
that resolution, show that the Senate itself has declined to 
be bound to any formal procedure in alleging violations of 
the antitrust laws. 

A main purpose of the Federal Trade Commission Act 
was to enable Congress, through the Trade Commission, to 
obtain full information concerning conditions in industry to 
aid it in its duty of enacting legislation. That purpose was 
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emphasized in the proceedings attending the passage of the 
Act (S. Rep. 583, 63d Cong., 2d sess.; S. Rep. 597, 63d Cong., 
2d sess.) ; and in the debates the Commission was sometimes 
likened to a Committee of Congress (statement by Congress- 
man Stevens, 51 Cong. Rec. 14935). 

Resolutions directing investigations pursuant to section 6, 
subsection (d), are to be limited in their scope to the ascer- 
tainment of facts which reasonably and logically tend to 
show whether or not the Antitrust Acts are being violated by 
any corporation. The existence or nonexistence of a viola- 
tion of such acts may be disclosed by acts committed by the 
corporations under investigation and the effect of such acts 
upon interstate trade and commerce. The investigations 
should not in any case be enlarged to include an inquiry 
into any matter which does not have a direct bearing upon 
the question whether interstate trade and commerce are being 
unlawfully monopolized or restrained. 

In considering particular resolutions it 1s not enough to 
stop with the bare language thereof; resort must be had to 
the proceedings attending their adoption. 

1. Resolution No. 168, Siaty-eighth Congress, First 
Session.—This resolution on its face requires, primarily, an 
economic investigation of the milling and baking industries, 
and incidentally a report of the facts (if any) tending to 
show contracts, combinations, etc., in restraint of trade. 
There is no direct allegation that any corporation or corpora- 
tions is violating the Antitrust Acts. But, the resolution as 
introduced contained a preamble reciting a series of alleged 
facts fairly calculated to bring the investigation within the 
scope of the Commission’s authority under subsection (d) of 
section 6. Certain of these recitals were stated so positively 
that their adoption in that form would have amounted to a 
declaration by the Senate that they were true. A Senator 
having objected to the resolution on the ground stated, the 
preamble was stricken out (65 Cong. Rec. 2541). The pre- 
amble follows: 

‘Whereas the price of bread is being maintained at sub- 
stantially the level of war prices while the price of wheat 
has declined to pre-war levels; and 
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“Whereas bread made by American flour is selling in Eng- 
land at an average retail price of 4 cents a pound, as com- 
pared with an average of 8.7 cents in the United States; and 

“Whereas the financial reports of flour milling and bak- 
ing companies so far as published disclose enormous profits 
during recent years; and 

“ Whereas excessive bread prices have caused a decrease in 
the consumption of bread in the United States amounting to 
44 loaves per person per year; and 

“Whereas this reduction of bread consumption has largely 
decreased the domestic market for wheat and thus con- 
tributed to the distress and widespread bankruptcy of wheat 
farmers; and | 

“Whereas bread prices in American cities are artificially 
maintained at excessive levels, apparently by combinations 
and conspiracies in restraint of trade; and 

“Whereas there has recently been formed a huge merger 
of baking companies; and 

“Whereas the production and distribution of bread has 
ceased to be a local industry and has in large measure as- 
sumed the character of interstate commerce.” 

While the investigation is concerned more with the effects 
of monopoly than with the means by which accomplished, 
it is with the effects of monopoly that Congress is mainly 
concerned. The artificial enhancement and depression of 
prices are the indicia of monopoly. Whether or not the 
control acquired or exerted by a corporation or group of 
corporations over interstate trade and commerce is monopo- 
listic in scope depends at least in some measure upon the 
power to control or affect prices. I am of opinion, therefore, 
that the Commission may, as a part of its investigations of 
alleged violations of the antitrust law by baking and milling 
corporations, ascertain and report the facts in reference to 
costs, prices, and profits set out in the early part of the reso- 
lution. 

The failure to specify any corporation by name can not 
be given controlling effect, as Congress might properly be 
reluctant to charge a corporation with violating the law in 
a public resolution. Such allegation serves merely as a 
basis for directing an investigation; and the better prac- 
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tice clearly would be to await the results of the investiga- 
tion before publicly citing the corporation. 

2. Resolution No, 329, Siaty-eighth Congress, Second Ses- 
sion, is in two parts, each relating to a separate investiga- 
tion of a different industry. The resolution as first intro- 
duced related only to the tobacco industry. That portion 
of the resolution evidently was drafted with an eye to the 
requirements of Section 6, subsection (d) of the Act. The 
letter from the Commission indicates that it entertains no 
doubt as to its duty to make the tobacco investigation, and 
that such investigation is well under way. I need only 
say that I concur in the view taken by the Commission in 
that regard. 

The second part of the resolution relates to an investiga- 
tion of the General Electric Company and its subsidiary 
and allied companies. This was originally introduced as a 
separate resolution (S. 286) during the debate on the Muscle 
Shoals power bill. (66 Cong. Rec. 910.) In advocating the 
adoption of the resolution, Senator Norris said (66 Cong. 
Rec. 2126) : 

“T have already placed before the Senate, and other Sena- 
tors have likewise placed before the Senate, evidence which 
it seems to me ought to convince any reasonable man that 
such a monopoly or combination exists. 

“It is a common practice here, when there is a least reason- 
able ground to believe that such a state of affairs exists, for 
a resolution providing for an investigation either by a com- 
mittee or some other organization equipped to undertake it 
to be introduced for the purpose of the necessary inquiry 
in order to ascertain the information and to report. That 
has been true, so far as I now remember, without an excep- 
tion. I can not understand, Mr. President, when, as in this 
case, for hours and hours the Senate has been given evidence 
showing the names of corporations and individuals that in- 
terlock and spread all over the country, why there should 
be opposition to the adoption of this resolution.” 

Thereafter the resolution was proposed as an amendment 
to the Tobacco Resolution. (66 Cong. Rec. 3281.) Speak- 
ing in favor of the amendment Senator Norris repeated in 
substance the arguments previously made in support of the 
separate resolution. The question as to the character of the 
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allegation of alleged violation of the antitrust act needed to 
authorize an investigation by the Federal Trade Commis- 
sion was raised by Senator Bruce (66 Cong. Rec. 3292-3293) : 

“Mr. Bruce. * * * But even in its present form as 
an amendment it still embodies the proposition that the 
Federal Trade Commission is to be instructed to institute 
an investigation into the operations of the General Electric 
Company merely because a member of the Senate has alleged 
on the floor of the Senate that the General Electric Com- 
pany is engaged in illicit practices. 

* * * * 7 

“Did the Senator ever produce any testimony on that sub- 
ject ? 

“ Mr. Norris. Speaking as a lawyer, technically I did not, 
because I was not sworn or put on the witness stand, but I 
produced for hours and hours allegations as to the subsidiary 
companies, the ownership of stock, interlocking directorates, 
and so forth. 3 

“Mr. Bruce. * * * The point that I am making is, that 
while I am thoroughly in sympathy with the idea of investi- 
gating any and all abuses which may be perpetrated by any 
business combination, I do think that such an investigation 
ought to be preceded by legal testimony. I am speaking now 
of testimony in the strict sense of the word, because we 
know that there is all the difference in the world between 
mere allegations and formal testimony making out a prima 
facie case of wrong doing.” 

Senator Bruce made the same suggestion concerning that 
part of the resolution relating to the tobacco industry. The 
action of the Senate in adopting the resolution and the 
amendment may be regarded as a determination that its 
procedure does not call for any formal allegation of a vio- 
lation of the antitrust laws, and that the charges of a Sena- 
tor, on the floor, are sufficient. : 

The recitals of the second part of the resolution allege a 
violation of the antitrust acts by a named corporation and 
its subsidiaries. For the most part the investigation directed 
is appropriate to develop truth or falsity of the charge. In 
carrying out this resolution regard should be had for the ad- 
monition already given to the effect that the inquiry should 
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be limited to facts and circumstances tending to show any 
unlawful restraint of interstate trade and commerce. Under 
the provisions of the antitrust acts only restraints upon the 
production of electric energy for transmission over State 
lines and upon the interstate transmission of electric energy, 
or the monopolization thereof, may be properly investigated 
under the resolution in question. 

There is serious question, however, as to the requirement 

that the Federal Trade Commission shall ascertain and re- 
port the efforts, if any, made by the corporations in question, 
through the expenditure of money or through the control of 
avenues of publicity, 
“to influence or control public opinion on the question of 
municipal or public ownership of the means by which power 
is developed and electric energy is generated and distrib- 
uted.” 

The relationship of such facts, assuming their existence to 
a charge of violation of the antitrust acts is not apparent. 
Indulging all presumptions in favor of the validity of the 
resolution under the Organic Act, I am still unable to find 
authority for such an inquiry. All other features of the in- 
vestigation properly may be made. 

3. Resolution No. 28, Sixty-ninth Congress, Special Ses- 
sion, was adopted at the special session of the Sixty-ninth 
Congress practically without debate. It recites that a for- 
mer report of the Federal Trade Commission discloses the 
existence of 150 “open-price associations” -or associations 
“distributing or exchanging price information”; and that 
such associations may exert a large influence in maintaining 
prices at an exorbitant level. ‘The Commission is directed to 
report the number, names, character, and importance of the 
open-price associations; the extent to which such associations 
have enabled members to maintain uniform prices; whether 
such open-price associations engage in other activities, and, 
if so, the nature and effect thereof “with respect to alleged 
violations of the antitrust law.” | 

Trade associations, or “ open-price ” associations, probably 
are corporations within the meaning of the Federal Trade 
Commission Act, or if not, are composed of corporations. 

Doubtless their operations, in many important particu- 
lars, affect interstate trade and commerce. The Commis- 
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sion in proceeding under the resolution should not extend 
its investigation to include matters or things not affecting 
interstate commerce, and consequently having no possible 
bearing upon alleged violations of the antitrust acts. 

The resolution calls for an investigation which ought to be 
of value to Congress in considering what legislation, if any, 
is required to cope with a new form of business organiza- 
tion which, while possessing valuable features, has pre- 
sented many difficult problems under the Federal antitrust 
laws. I am aware that the discussion concerning trade 
associations has centred about their legality under the anti- 
trust acts, and that such associations have been the subject 
of four important decisions of the Supreme Court under 
those laws. I am of opinion, therefore, that the investiga- 
tion called for by Resolution No. 28 is appropriate to dis- 
close the existence or nonexistence of alleged violations of 
‘the antitrust acts by corporations as defined in the fourth 
section of the Trade Commission Act, and should be made. 

4. Resolution No. 34, Siaty-ninth Congress, Special Ses- 
sion, also was adopted without debate. The preamble as- 
serts the economic value of cooperative organizations; recites 
that information concerning such organizations is not avail- 
able in comprehensive form; and states that it is “ fre- 
quently charged” that such cooperative organizations are 
being discriminated against and injured by various corpora- 
tions and trade associations “in alleged violation of the 
antitrust acts.” The first subdivision of the resolution calls 
for a purely economic investigation as to the value and im- 
portance of cooperative organizations. Standing alone, this 
part of the resolution would fall. However, I am not pre- 
pared to say that such an investigation is not a proper con- 
comitant of the investigation of the charge df unlawful dis- 
crimination against such organizations. The vice of the 
alleged unlawful practices can be best judged in the light 
of the facts concerning the importance and value of the or- 
ganizations subjected to such discrimination. In my vpinion 
the Commission may investigate and report concerning the 
growth and importance of cooperative associations and their 
relative efficiency as compared with other distributors for 
the purpose of showing the extent and value of the inter. 


564 Investigations by Federal Trade Commission. 


state trade and commerce alleged to be unlawfully re- 
strained. 

You will recognize that I can not forecast all of the prob- 
lems which may arise in carrying out the somewhat vague 
directions of the resolutions. Minor questions as they arise 
should be resolved by the Commission in the light of the 
principles set out in this opinion. The test whether or not 
a particular line of inquiry should be followed would seem 
in each instance to be whether it will disclose material evi- 
dence of a violation of the antitrust acts. | 

The foregoing discussion covers all questions propounded 
by the Federal Trade Commission, save the fourth. Since 
I have held that the resolutions (with the exception of one 
feature of Resolution No. 329) may be complied with under 
the provisions of suksection (d) of section 6, there really 
is no occasion to consider what would be the power of the 
Commission to proceed of its own motion under the sub- 
sections mentioned. 

It may be noted that the limitations of the current Appro- 
priation Act relate only to investigations requested by either 
House of Congress, and it would seem that the Commission 
would be free to proceed under subsection (a) to the extent 
deemed appropriate or desirable in conducting the investi- 
gations in question. However, the provisions of that subsec- 
tion are not as broad as those of subsection (d) in that they 
authorize the Commission to investigate only corporations 
engaged in interstate commerce, regardless of the effect of 
the operations of such corporations in restraining or mo- 
nopolizing such commerce. It is fair to assume that the Sen- 
ate in adopting the resolutions intended that the investiga- 
tions should be made under subsection (d), which makes 
provision for just such investigations. 

The provisions of subsection (6) are procedural and add 
nothing to the power to undertake investigations conferred 
by subsections (a) and (d). As the right of the Commis- 
sion under said subsection to require written answers to its in- 
terrogatories is 1n issue in a case now pending in the Supreme 
Court, it would be inappropriate for me to express any 
opinion regarding the exercise of such powers. This 
Opinion, moreover, is based upon the premise that the in- 
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vestigations called for may be conducted and the desired 
information obtained with the cooperation of the corpora- 
tions affected or by orderly processes; and I expressly. dis- 
claim any intention of passing even inferentially upon any 
question as to the power of the Commission to compel the 
production of documentary evidence or the limitations 
thereon. 
Respectfully, 
JOHN G. SARGENT. 


To the PRESIDENT. 


APPENDIX. 


“ Siaty-erghth Congress, First Session, Senate Resolution 
163, February 16, 1924. 


“ RESOLUTION. 


“ Resolved, That the Federal Trade Commission be, and it 
is hereby, directed to investigate the production, distribution, 
transportation, and sale of flour and bread, including by- 
products, and report is findings in full to the Senate, showing 
the costs, prices, and profits at each stage of the process of 
production and distribution, from the time the wheat leaves 
the farm until the bread is delivered to the consumer; the 
extent and methods of prive fixing, price maintenance, and 
price discrimination; the developments in the direction of 
monopoly and concentration of control in the milling and 
baking industries, and all evidence indicating the existence 
of agreements, conspiracies, or combinations 1n restraint of 
trade. 


“ Sixty-Eighth Congress, Second Session, Senate Resolution 
829. February 3 (calendar day, Feb. 6), 1926. 


“ RESOLUTION, 


“Whereas it has been stated openly that an agreement 
exists between the American Tobacco Company and the Im- 
perial Tobacco Company of Great Britain whereby the 
American Tobacco Company will sell no tobacco in Great 
Britain and the Imperial Tobacco Company will sell no 
tobacco in the United States; and 

“ Whereas such an agreement gives the Imperial Tobacco 
Company a practical monopoly on certain types of tobacco 
grown in Virginia, North Carolina, and South Carolina and 
a special interest in certain types of tobacce grown in Ken- 
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tucky and purchased in the United States by the local resi- 
dent agents of the Imperial Tobacco Company and processed 
in the United States in its plants, and the same agreement 
gives the American Tobacco Company a special interest in 
other types grown in those States; and 

“Whereas the growers of leaf tobacco have formed great 
cooperative organizations, known as the Tobacco Growers’ 
Cooperative Association, the Dark Tobacco Growers’ Coop- 
erative Association, the Burley Tobacco Growers’ Coopera- 
tive Association, comprising an aggregate of more than two 
hundred and seventy thousand grower members for the 
cooperative marketing of the tobacco of their members; and 

“Whereas such cooperative associations have been organ- 
ized along, lines encouraged by this Government and have 
been financed in part by the War Finance Corporation and 
the intermediate credit banks; and 

“Whereas the American Tobacco Company and the Im- 
perial Tobacco Company are opposed to the formation of 
cooperative marketing associations among tobacco growers 
and desire to destroy them, and have attempted to discourage 
members by purchasing leaf tobacco from nonmember grow- 
ers at higher prices than tenders theretofore made by such 
cooperative associations, and have induced and encouraged 
breaches of contracts between members and the cooperative 
associations contrary to the terms of the members’ agree- 
ments with the associations; and 

“Whereas the said companies have practically boycotted 
the said cooperative associations and, by reason of their spe- 
cial interests in certain types, have caused great damage and 
harm to the cooperative associations; and 

“Whereas the aforesaid agreement stops competition be- 
tween the said companies in the purchase from the growers 
of the a of tobacco used by the American Tobacco Com- 
pany and the Imperial Tobacco Company and enables one 
company or the other to control the purchase and marketing 
of these types; and 

Whereas acts on the part of these two companies cause 
leaf tobacco to be diverted from the cooperative associations 
to these companies, directly or indirectly, in spite of the con- 
— between the growers and the cooperative associations; 
an 

‘Whereas such conduct on the part of such companies ap- 
pears to be unfair practice in pursuant of an illegal agree- 
ment to restrict and restrain competition and trade in leaf 
tobacco in interstate commerce: Now, therefore, be it 

“ Resolved, That the Federal Trade Commission be, and 
it is hereby, directed to investigate and report to the Presi- 
dent of the United States on or before July 1, 1925, the 
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present degree of concentration and interrelation in the 
ownership, control, direction, financing, and management 
through legal or equitable ownership of stocks, bonds, or 
other securities or instrumentalities, or through interlocking 
directorates or holding companies, or through agreements, or 
through any other device or means whatsoever by the Ameri- 
can Tobacco Company and the Imperial Tobacco Company ; 
and also particularly to investigate the methods employed by 
these companies in their fight against cooperative marketing 
associations and any boycott thereof; and also particularly 
to investigate any agreements or arrangements made by said 
companies to embarrass or injure any such cooperative asso- 
ciations or to cause discouragement or breeches of contracts 
between growers, members, and the said cooperative asso- 
ciations; and 

“ Resolved further, That the President of the United 
States be, and he is hereby, requested to direct the Secretary 
of the Treasury to permit the said Federal Trade Commis- 
sion in making such investigation to have access to all official 
reports and records in any or all of the bureaus of said 
Treasury Department; and whereas it has been alleged on 
the floor of the Senate during the course of a debate upon a 
bill relating to the disposition, operation, management, and 
control of the water-power and steam-power plant with their 
incidental lands, equipment, fixtures, and properties, that a 
corporation known as the General Electric Company has ac- 
quired a monopoly or exercises a control in restraint of trade 
or commerce in violation of law of or over the production and 
distribution of electric energy and the manufacture, sale, 
and distribution of electrical equipment and apparatus: 
Therefore be it 

“ Resolved further, That the Federal Trade Commission 
be, and it is hereby, directed to investigate and report to the 
Senate to what extent the said General Electric Company, or 
the stockholders or other security holders thereof, either 
directly or through subsidiary companies, stock ownership, 
or through other means or instrumentalities, monopolize or 
control the production, generation, or transmission of elec- 
tric energy or power, whether produced by steam, gas, or 
water power; and to report to the Senate the manner in 
which the said General Electric Company has acquired and 
maintained such monopoly or exercises such control in re- 
straint of trade or commerce and in violation of law. 

“The Commission shall also ascertain and report what 
effort, if any, has been made by the said General Electric 
Company or other corporations, companies, organizations, or 
associations, or anyone in its behalf, or in behalf of any 
trade organization of which it is a member, through the ex- 
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penditure of money or through the control of the avenues 
of publicity, to influence or control public opinion on the 
question of municipal or public ownership of the means by 
which power is developed and electric energy is generated 
and distributed. 

“ Resolved further, That the President of the United 
States be, and he is hereby, requested to direct the Secretary 
of the Treasury, under such rules and regulations as the 
Secretary of the Treasury may prescribe, to permit the said 
Federal Trade Commission to have access to official reports 
and records pertinent thereto in making such investigation.” 


“ Sixty-ninth Congress, Special Session of the Senate, Sen- 
ate Resolution 28. March 17, 1925 


RESOLUTION 


“Whereas the Federal Trade Commission in its annual 
report for 1922 states that at the request of the Joint Com- 
mission of Agricultural Inquiry the commission undertook 
a special investigation concerning the activities of trade as- 
sociations, and found by response to its questionnaires that 
there were one hundred and fifty open-price associations, or 
those distributing or exchanging ‘ price information’; and 

“ Whereas the commission reported ‘Most of the open- 
price associations also distributed or exchanged information 
on other features of business, such as orders received, pur- 
chases, production, stocks, cost of production and merchan- 
dising, and matters of general interest to members’; and 

“Whereas such associations may exert a large influence 
in maintaining prices at an exorbitant level, particularly in 
the case of manufacturing concerns the products of which 
are protected by a high tariff duty: Therefore be it 

“ Resolved, That the Federal Trade Commission is hereby 
directed to investigate and to report to the Senate at the 
next session of Congress: | 

“First. The present number and nature of the open-price 
associations, the names of such associations, the number of 
their members thereof, and the importance of such associa- 
tions in the industry. 

“Second. To what extent, if any, the effect of such open- 
price associations has been to maintain among members 
thereof uniform prices to wholesalers or retailers, or to se- 
cure uniform or approximately uniform increases in such 
prices. 

“Third. Whether such open-price associations engage in 
other activities, and if so, the nature and effects thereof, 
with respect to alleged violations of the antitrust laws.” 
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“ Staty-ninth Congress, Special Session of the Senate, Senate 
Resolution 34. March 17, 1925, 


“ RESOLUTION. 


“Whereas the successful development of cooperative or- 
ganizations in production, distribution, and consumption af- 
fords needed opportunities for increasing the income of the 
producer, especially the farmer, and for diminishing the cost 
of living of the consumer, and appears to be of great public 
benefit, as shown by the experiences of numerous foreign 
countries; and 

“Whereas the President’s Agricultural Conference recom- 
mends constructive Federal assistance in the development of 
producers’ marketing organizations; and 

‘“‘'Whereas complete and conclusive information with re- 
spect to the: economic advantages or disadvantages of the 
cooperative movement in this country as compared with 
other types of marketing farm products, has not been made 
available in comprehensive form; and 

“Whereas it is frequently charged that various cooperative 
organizations of farmers engaged in marketing grain, to- 
bacco, cotton, livestock, and other products, as well as con- 
sumers’ cooperative purchasing organizations are being dis- 
criminated against and injured by various corporations and 
trade associations, in alleged violation of the antitrust laws: 
Now, therefore, be it 

“ Resolved, That the Federal Trade Commission is hereby 
directed to make an inquiry (1) into the growth and im- 
portance of cooperative associations, including particularly 
the costs of marketing and distribution of such cooperatives 
as compared with the corresponding costs of other types of 
distributors, and (2) into the extent and importance of the 
interferences with and obstructions to the formation and 
operation of cooperative organizers of producers, distribu- 
ters, and consumers by any corporation or trade association 
in alleged violation of the antitrust laws, and to report 
thereon with recommendations for legislation, or other reme- 
dial action, if the same appears necessary.” 


PORTO RICO—IRRIGATION BOND ISSUE. 


The proposed issue of irrigation bonds in the sum of $750,000 by the 
Government of Porto Rico, being authorized by Act No. 59 of the 
Legislature of Porto Rico of June 18, 1919, as amended by Act No. 
61 of the Legislature of July 21, 1923, and not being in excess of 
the limit of indebtedness fixed by Congress, such bonds, when issued 
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in the form and amount proposed, will have been legally issued, and 
will constitute valid and binding obligations of the People of 
Porto Rico. 


DEPARTMENT OF JUSTICE, 
October 29, 1925. 

Sir: I have the honor to acknowledge receipt of your letter 
of October 3, 1925, stating that your Department has been 
authorized to issue and sell for the account of the govern- 
ment of Porto Rico $750,000.00 face value of Irrigation 
414,% Bonds, to be dated July 1, 1925, and payable in series 
from January 1, 1950, to January 1, 1959, inclusive. A 
sample bond is transmitted, and you request my opinion 
upon the legality of the proposed issue. 

The proposed bonds are to be issued under authority of 
Act of Congress approved March 2, 1917, 39 Stat. 951, 953, 
as amended by Act of February 3, 1921, 41 Stat. 1096, and 
Act No. 59 of the Legislature of Porto Rico, approved June 
18, 1919, as amended by Act No. 61 of the Legislature of 
Porto Rico, approved July 21, 1923. Certified copies of the 
above-mentioned Acts of the Legislature of Porto Rico are 
included with the papers transmitted by you. 

Section 3, Act of March 2, 1917, as amended, supra, au- 
thorizes the People of Porto Rico to issue bonds and other 
obligations, when necessary to anticipate taxes and revenues 
and to protect the public credit, provided such public in- 
debtedness shall not exceed ten per centum of the aggregate 
tax valuation of the property of Porto Rico. The Act also 
provides that such bonds shall be exempt from taxation by — 
the governments of Porto Rico, the United States, and the 
several States, or any political or municipal subdivision 
thereof. 

There is included with the papers transmitted by you a 
certificate by the Treasurer of Porto Rico to the effect that 
the aggregate assessed valuation of the real and personal 
property of the Island of Porto Rico on June 30, 1925, was 
$315,962,283; that the present total outstanding bonded 
indebtedness of the government of Porto Rico is $20,375,000; 
and that the proposed bonds, when issued, will not increase 
the bonded indebtedness of Porto Rico beyond the maximum 
amount permitted by law. 
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Section 1 of Act No. 59 of the Legislature of Porto Rico, 
as amended by Act No. 61, supra, provides that for the pur- 
pose of providing funds sufficient for the construction of a 
system of irrigation in Porto Rico, “the Treasurer of Porto 
Rico is hereby authorized, empowered and directed to issue 
bonds of The People of Porto Rico for an amount not ex- 
ceeding three million three hundred and twenty-five thou- 
sand (3,325,000) dollars.” 

Section 3 of said Act provides that “said bonds shall be 
sold on such terms as are most favorable to The People of 
Porto Rico and at such times and in such amounts as the 
Treasurer of Porto Rico may, with the approval of the Gov- 
ernor, determine.” 

Section 4 of said Act, as amended, provides that the bonds 
shall bear interest at a rate not to eel 414 per cent per 
annum, and that “both principal and interest shall be pay- 
able at the Treasury of the United States or in Porto Rico 
at the office of the Treasurer of Porto Rico, or at the office 
of the fiscal agent of the Government of Porto Rico, ap- 
pointed therefor in the United States, as the Treasurer of 
Porto Rico may determine, with the approval of the Gov- 
ernor * * *,” 

In a letter dated August 21, 1923, addressed by the Treuas- 
urer of Porto Rico to the Governor, included with the papers 
submitted, it is stated that irrigation bonds in the sum of 
- $750,000 are to be issued and dated July 1, 1925, payable in 
series from January 1, 1950, to January 1, 1959, inclusive; 
that such bonds are to be sold by the Secretary of War of 
‘ the United States, and that both the principal and interest 
are to be paid at the Treasury of the United States in Wash- 
ington, D. C. 

The proposed issue of bonds and the manner and forim 
of their issue and payment are in substantial compliance 
with the law authorizing The People of Porto Rico to issue 
bonds, and has received the approval of the Governor of 
Porto Rico, as evidenced by his approval noted on said letter. 

It is my opinion that all of the requirements of the statute 
have been complied with, and, when issued in the form and 
amount proposed, said bonds will have been legally issued, 
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and will constitute valid and binding obligations of The 
People of Porto Rico. 
Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the SEcrEeTaRY oF WAR. 


USE OF FORFEITED AUTOMOBILES BY THE NARCOTIC 
FIELD FORCE. | 


The provisions of the Act of March 3, 1925 (43 Stat. 1116), authoriz- 
ing the use of certain forfeited vessels and vehicles “in the en- 
forcement of the customs laws or the National Prohibition Act,” 
do not permit the narcotic field officers to utilize forfeited auto- 
mobiles in the performance of their general duties. 


DEPARTMENT OF JUSTICE, 
October 29, 1925. 

Sir: I have the honor to season to your letter of April 
7, with inclosure, supplemented by your letter of May 21, 
also with sicloaure: requesting my opinion upon the unten 
in substance, whether the provisions of the Act of March 3, 
1925, authorizing the use of certain forfeited vessels and 
vehicles “in the enforcement of the customs laws or the 
National Prohibition Act” will permit the use of such ve- 
hicles by the narcotic field force in the performance of their 
official duty. You point out that these field officers are © 
engaged in enforcing the Narcotic Drugs Import and Export 
Act, and by virtue of that fact and the relation of that Act 
to the Tariff Act of 1922, they are likewise engaged in en- 
forcing the latter Act, which | is a customs law. 

The Act of March 3, 1925 (43 Stat. 1116), here drawn in 
question, reads as follows: 

“An Act relating to the use or disposal of vessels or 
vehicles forfeited to the United States for violation of the 
customs laws or the National Prohibition Act, and for other 
purposes. 

“ Be wt enacted iy the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
hereafter any vessel or vehicle summarily forfeited to the 
United States for violation of the customs laws, may, in the 
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discretion of the Secretary of the Treasury, under such regu- 
lations as he may prescribe, be taken and used for the 
enforcement of the customs laws or the National Prohibition 
Act, in lieu of the sale thereof under existing law. 

“Src. 2. That upon application therefor by the Secretary 
of the Treasury any vessel or vehicle forfeited to the United 
States by a decree of any court for violation of the customs 
laws or the National Prohibition Act may be ordered by the 
court to be delivered to the Treasury Department for use in 
the enforcement of the customs laws or the National Prohi- 
bition Act, in lieu of the sale thereof under existing law. 

“Szc. 3. That any vessel or vehicle acquired under the 
provisions of section 1 or 2 of this Act shall be utilized only 
for official purposes in the enforcement of the customs laws 
or the National Prohibition Act. The appropriations avail- 
able for defraying the expenses of collecting the revenue 
from customs or for enforcement of the National Prohibition 
Act shall hereafter be available for the payment of expenses 
of maintenance, repair, and operation of said vessels and 
vehicles, including motor-propelled passenger-carrying ve- 
hicles. Said appropriations shall also be available for the 
payment of the actual costs incident to the seizure and for- 
feiture, and if the seizure is made under any section of law 
under which liens are recognized, for the payment of the 
amount of such lien allowed by the court: Provided, how- 
ever, That a report shall be submitted to Congress each year 
in the Budget, setting forth in detail a description of the 
vessels or vehicles so acquired, the cost of acquiring, the ap- 
praised value thereof, the uses to which they have been put, 
the appraised value of seizures resulting from their use, and 
the expense of operating such vessels or vehicles: Provided 
further, 'That any vessel or vehicle so acquired when no 
longer needed for official use shall be disposed of in the same 
manner as other surplus property.” 

An examination into the legislative history of the above 
quoted Act reveals the fact as stated to the House of Repre- 
sentatives by Congressman Foster when the bill was taken 
up for discussion that said bill was “ drawn by the Treasury 
Department.” In urging its passsage, Congressman Foster 
made the following statement (Congressional Record, 68th 
Cong., 2d sess., vol. 66, p. 5218, 5219) : 
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“This bill relates primarily to prohibition enforcement 
and therefore was referred to the Judiciary Committee. I 
submit that this legislation must stand or fall on its merits 
regardless of committee assignment. Now I shall read the 
communication from the Secretary of the Treasury to the 
Finance Committee of the Senate: 

“Tt is the belief of administrative officers of the depart- 
ment concerned in the enforcement of the National Pro- 
hibition Act and the customs laws that the bill in question 
should be enacted into law. 

““* Merchandise seized for violation of the customs laws 
and the National Prohibition Act and forfeited is now re- 
quired to be sold at public auction. Occasionally boats and 
vehicles engaged in the illegal importation or transporta- 
tion of intoxicating liquor are, when offered for sale at 
auction, bought on the account of those from whom they 
were seized and are again placed in illicit traffic in liquor, 
and at prices much lower than similar boats or vehicles 
could be purchased for in the open market. 

“<The appropriation for enforcing the customs laws will 
not permit of the purchase of a sufficient: number of boats 
and vehicles for the use of the customs service in combating 
the illegal liquor traffic; and the Prohibition Unit is without 
authority of law to purchase passenger-carrying motor-pro- 
pelled vehicles and is under the necessity of hiring automo- 
biles for use of its enforcement agents in traveling and for 
patrol duty. To hire one automobile for 24-hour patrol 
duty costs at least $20 per day, and in many instances $25. 
The monthly expense accounts of prohibition enforcement 
agents assigned to patrol duty in sections where smuggling 
and illegal transportation of liquor are going on extensively 
show expenditures of around $200 per month for automo- 
bile hire. 

“<The ‘department is of the opinion that if S. 3406 is 
enacted into law it will serve a twofold purpose: First, it 
will withdraw from the illegal traffic in liquor boats and 
automobiles which are now being used to violate the law; 
and second, it will provide the Government means of trans- 
portation in conducting enforcement work without cost ex- 
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cept for running expenses and upkeep, which would be a 
great deal cheaper than hiring vehicles by the day or mile. 
“°'The passage of S. 3406 would not necessitate a sup- 
plemental estimate of expense. 
“*Very truly yours, 
| “°A. W. MELLON, 
“* Secretary of the Treasury, 


“T shall read an extract from the letter of the Hon. Mc- 
Kenzie Moss, Assistant Secretary of the Treasury: 


“* The wording of the bill has been carefully considered, 
and the passage of same would greatly facilitate the serv- 
ices named above in patrolling the waterways on the seacoast 
and the land borders. 

“¢ At the present time all vehicles seized by the customs 
service after forfeiture proceedings have taken place are 
sold at public auction with the result that the law offenders 
repurchase the same to continue their illegal operations. 
This result applies equally to vessels and small water craft 
seized by the Coast Guard for violation of customs laws. 

“The customs service is charged with enforcing the laws 
against smuggling on the land borders, and at the present 
time they have very little equipment which they can use to 
enforce these laws. If the bill be enacted, considerable 
economy will result in the allocation of some of the seized 
vehicles being used as equipment by the enforcement officers 
and will also prevent such vehicles and vessels from being 
reacquired by the lawbreakers. 

“¢The passage of the bill will also supply the customs 
service, the Coast Guard, and the prohibition service with 
suitable equipment which is now denied them for the en- 


forcement of the law. 
““ Very respectfully, 


“<¢ McKenzie Moss, Assistant Secretary.’ 

“T will not stop to read the communication from Mr. 
Haynes, the prohibition commissioner, as my time is rapidly 
passing. I call attention, however, to the fact that last year 
there were 5,214 automobiles and 234 boats seized. You 
may see the scope of this bill.” 

The communications of your Department above set forth 
make it clear that you were seeking authority to utilize the 
forfeited vehicles involved for the use of the customs service 
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and the prohibition enforcement agents assigned to patrol 
duty in combating the illegal importation and transportation 
of liquor. You also submitted in your letter above set forth 
a statement of the expense involved in such patrol duty. 
Nowhere in the correspondence is there an intimation or a 
suggestion that it is also desired to utilize these forfeited 
vehicles in the discharge of duty by the field narcotic agents. 
Therefore, in providing in the Act of March 3, 1925, that 
such forfeited vehicles might be used “in the enforcement 
of the customs laws or the National Prohibition Act” it is 
only reasonable to suppose that it was the intention of Con- 
gress that these vehicles should be used by the customs serv- 
ice in the enforcement of the customs laws and by the prohi- 
bition service in the enforcement of the National Prohibition 
Act, that being the basis upon which the legislation appears 
to have been sought by your Department. Cogency seems 
to have been added to this view by the fact that in section 
3 of the Act the expenses of maintenance, repair, and op- 
eration of such vehicles is limited to the appropriations 
available for defraying the expenses of collecting the reve- 
nue from customs or for enforcement of the National Pro- 
hibition Act. If Congress had intended that such automo- 
biles might also be used by the field narcotic agents it would 
have permitted the appropriations for the enforcement of 
the Harrison Narcotic Act and the Drugs Import and Ex- 
port Act to be also used for that purpose, but this it did 
not do. It is fundamental, of course, that the intention of 
the legislature must prevail. As so well stated in Barrett 
v. Van Pelt, decided by the Supreme Court of the United 
States April 18, 1925— 

«* * * The intention of the lawmaker constitutes the 
law. Stewart v. Kahn (Stewart v. Bloom), 11 Wall. 493, 
504, 20 L. ed. 176, 178. See Smythe v. Fiske, 23 Wall. 374, 
380, 23 L. ed. 47, 49. Being satisfied of the legislative inten- 
tion, the court will not be prevented from giving that inten- 
tion effect by a too rigid adherence to the very word and 
letter of the statute. Oates v. First Nat. Bank, 100 U.S. 289, 
244, 95 L. ed. 580, 582. * * *” (268 U.S.—.) 

A further example of delimiting statutory language may 
be found in United States vy. Walter, 263 U.S. 15, 18. 
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In conclusion it may be stated that even though the Act of 


March 3, 1925, was capable of the construction that it au- 


‘ thorized the use of forfeited automobiles in the enforcement 


of the customs laws by agents other than those belonging to _ 
the customs service, there would be no room for the conten- 
tion that narcotic field officers, whose dominant duty is not . 
the enforcement of the customs laws, could be permitted to 
utilize such automobiles in the performance of their general 
duties. 
Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 


CUSTOMS LAW—TONNAGE DUTIES—REFUND. 


The tonnage duties, herein specified, collected from vessels of the 
Free City of Danzig upon their entry into the United States under 
section 4219, Revised Statutes, and the light moneys collected under 
section 4225, Revised Statutes, were not illegally collected, and no 
refund should be made of these moneys which were collected prior 
to the presidential proclamation of May 6, 1921. 


DEPARTMENT OF JUSTICE, 
| October 30, 1926. 

Sir: I have the honor to acknowledge receipt of letter, 
dated December 26, 1924, from the Acting Secretary, in 
which it is stated that during the year 1921, until May 6, 
tonnage duties were collected from vessels of the Free City 
of Danzig upon their entry into the United States at the 
rate of 50 cents per ton under section 4219, Revised Statutes, 
at the rate of 50 cents per ton under section 4225, Revised 
Statutes, and at the rate of 6 cents per ton under section 36 
of the Act of August 5, 1909, (36 Stat. 111), a total of $1.06 
per ton, and that application has been made by authority 
of the Act of June 26, 1884, section 26, for a refund of these 
payments collected under sections 4219 and 4225, Revised 
Statutes, on the ground that they were “illegally, improp- 
erly, or excessively imposed.” The Act of June 26, 1884, 
section 26 (23 Stat. 59), as amended, reads: 

89835°—26—voL. 34-37 | 
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“ Sec. 26. That whenever any fine, penalty, forfeiture, 
exaction, or charge arising under the laws relating to ves- 
sels or seamen has been paid to any collector of customs or 
consular officer, and application has been made within one 
year from such payment for the refunding or remission of 
the same, the Secretary of Commerce, if on investigation he 
finds that such fine, penalty, forfeiture, exaction, or charge 
was illegally, improperly, or excessively imposed, shall have 
the power, either before or after the same has been covered 
into the Treasury, to refund so much of such fine, penalty, 
forfeiture, exaction, or charge as he may think proper, from 
any moneys in the Treasury not otherwise appropriated.” 

It is further stated that the applicant asserts the illegality 
of these collections on two grounds: 

“ Forst. That the provision of section 4219, under which 
the duty was imposed, was repealed by later legislation. 

“ Second. That sections 4219 and 4225 are retaliatory stat- 
utes aimed exclusively at the vessels of countries which have 
discriminatory or countervailing duties against vessels of 
the United States, and that since the Free City of Danzig 
did not so discriminate, the statutes are inapplicable to her 
vessels and the duties are, therefore, illegally collected. ” 

The question before you is whether or not the duties col- 
lected under sections 4219 and 4225, Revised Statutes, shall 
be refunded, and my opinion is requested in this respect. 

No question has been raised as to the legality and collec- 
tion of the duty of 6 cents per ton under section 36 of the 
Act of August 5, 1909. 

Section 4219, Revised Statutes, provides: 

‘Upon vessels which shall be entered in the United States 
from any foreign port or place there shall be paid dutzes 
as follows: On vessels built within the United States but 
belonging wholly or in part to subjects of foreign powers, 
at the rate of thirty cents per ton; on other vessels not of 
the United States, at the rate of fifty cents per ton. Upon 
every vessel not of the United States, which shall be entered 
in one district from another district, having on board goods, 
wares, or merchandise taken in one district to be delivered 
in another district, duties shall be paid at the rate of fifty 
cents per ton. Nothing in this section shall be deemed in 
any wise to impair any rights or privileges which have heen 
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or may be acquired by any foreign nation under the laws 
and treaties of the United States relative to the duty of ton- 
nage on vessels. On all foreign vessels which shall be en- 
tered in the United States from any foreign port or place, 
to and with which vessels of the United States are not orig- 
inarily permitted to enter and trade, there shall be paid a 
duty at the rate of two dollars per ton; and none of the 
duties on tonnage above mentioned shall be levied on the 
vessels of any foreign nation if the President of the United 
States shall be satisfied that the discriminating or counter- 
vailing duties of such foreign nations, so far as they operate 
to the disadvantage of the United States, have been abol- 
ished. In addition to the tonnage duty above imposecl, there 
shall be paid a tax, at the rate of thirty cents per ton, on 
vessels which shall be entered at any customhouse within the 
United States from any foreign port or place; and any 
rights or privileges acquired by any foreign nation under 
the laws and treaties of the United States relative to the 
duty of tonnage on vessels shall not be impaired; and any 
vessel any officer of which shall not be a citizen of the 
United States shall pay a tax of fifty cents per ton.” 

This section in the first part imposes tonnage duties, and 
in the last part, in addition to the tonnage duties, there is 
imposed a taw. The question of what provisions of section 
4219 are now in force was the subject of an opinion rendered 
by the Attorney General to you under date of June 10, 
1922 (83 Op. 174). Section 4219 has been amended by 
various subsequent Acts of Congress which were reviewed 
in that opinion and the conclusion reached was that aside 
from the repeal effected by the Act of March 4, 1915 (88 
Stat. 1193), as to certain classes of vessels as specified in 
such Act, the only provision of section 4219, Revised Statutes, 
which has been repealed is the 30-cent tax on tonnage im- 
posed in the last paragraph of that section. This leaves 
the provisions of the first part of section 4219, under which 
the duties were collected from vessels entering our ports 
from the Free City of Danzig, in full force and effect. I 
am of the opinion, therefore, that the provisions of section 
4219, under which the duty was imposed, has not been 
repealed by later legislation. 
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In section 4219, after the enumeration of certain tornage 
duties, it is provided “and none of the duties on tonnage 
above mentioned shall be levied on the vessels of any foreign 
nation if the President of the United States shall be satis- 
fied that the discriminatory or countervailing duties of such 
foreign nations, so far as they operate to the disadvantage 
of the United States, have been abolished.” This provision 
places upon the President alone the responsibility of deter- 
mining whether or not discriminating or countervailing 
duties of a foreign nation have been abolished. Under the- 
terms of the section a flat duty is imposed on vessels built 
within the United States but belonging wholly or in part 
to subjects of foreign powers at the rate of 30 cents per 
ton; on other vessels not of the United States at the rate 
of 50 cents per ton, the vessels here in question falling 
within the latter provision. The section provides the only 
manner in which these duties shall not be collected, namely, 
that the President of the United States shall be satisfied 
that the discriminating or countervailing duties of such 
foreign nations so far as they operate to the disadvantage 
of the United States have been abolished. 

Section 4228, Revised Statutes, provides as follows: 

“ Sec. 4228. Upon satisfactory proof being given to the 
President, by the government of any foreign nation, that 
no discriminating duties of tonnage or imposts are imposed 
or levied in the ports of such nation upon vessels wholly 
belonging to citizens of the United States, or upon the 
produce, manufactures, or merchandise imported in the 
same from the United States or from any foreign country, 
the President may issue his proclamation, declaring that 
the foreign discriminating duties of tonnage and impost 
within the United States are suspended and discontinued, 
so far as respects the vessels of such foreign nation, and 
the produce, manufactures, or merchandise imported into 
the United States from such foreign nation, or from any 
other foreign country; the suspension to take effect from 
the time of such notification being given to the President, 
and to continue so long as the reciprocal exemption of ves- 
sels, belonging to citizens of the United States, and their 
cargoes, shall be continued, and. no longer.” 
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In accordance with the terms of this section, on May 6, 
1921, the President issued his proclamation declaring that, 
as satisfactory proof had been given to him by the Govern- 
ment of the Republic of Poland that no discriminating 
duties of tonnage or imposts are levied or imposed in the 
waters of Poland or the Free City of Danzig upon vessels 
wholly belonging to citizens of the United States, the duties 
of tonnage and imposts within the United States as respects 
the vessels of the Free City of Danzig were suspended and 
discontinued, the suspension to take effect on and after the 
date of the proclamation. The duties here in question for 
which refund is sought were collected prior to the date of 
this proclamation. 

Sections 4219 and 4228 of the Revised Statutes must be 
construed together. They pertain to the same subject matter 
and from their very wording must be considered as parts of 
one law relating to tonnage duties and imposts on vessels 
coming into United States ports from foreign ports. As- 
suming that the underlying purpose of section 4219 was to 
impose retaliatory duties upon countries discriminating 
against American vessels, the statute accomplishes this pur- 
pose, first by imposing a flat duty upon all vessels entering 
the United States from foreign countries, and in the same 
section provides that such vessels may be relieved of payingr 
these duties if the President of the United States shall be 
satisfied that the country from which the vessels came im. 
posed no duties to the, disadvantage of the United States. 
Nondiscriminatory countries fall into two classes, first those 
which never have discriminated against vessels of the United 
States; and, second, those which have imposed such discrim.- 
ination but have ceased to do so. Under the terms of sec. 
tion 4219 and 4228, Revised Statutes, the countries falling 
within either class, by compliance with the terms of the sec. 
tions may escape the duties imposed by the United States. 

Section 4219 deals with the second class by providing that 
whenever the President shall be satisfied that the discrim- 
inating duties have been abolished, the dutzes provided in 
that section shall be imposed no longer. Section 4228 deals 
with the first class of countries by providing that whenever 
the foreign government furnishes to the President satisfac- 
tory proof that no discriminating duties are imposed or 
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levied he may issue his proclamation suspending the dis- 
criminating duties of the United States. 

Under section 4219, the controlling factor in whether du- 
ties shall be imposed by the United States is not whether 
foreign countries have had discriminating duties against the 
United States and have abolished them but rather it 1s when 
the discontinuance of those duties has been determined by 
the President. Likewise, the controlling factor under sec- 
tion 4228, as to the United States discontinuing the callec- 
tion of duties is when satisfactory proof has been furnished 
to the President. Under section 4219, the tonnage duty is 
imposed and if such duty is levied on vessels from for- 
eign countries which have ceased to discriminate against 
vessels of the United States, the imposition of the duties 
under this section can not be suspended until the President 
shall be satisfied that the discriminating duties of such for- 
elgn nation have been discontinued. Under both sections 
4219 and 4225 this power rests solely with him. 

Under section 4228, it is immaterial with regard to the 
collection of tonnage duties by the United States from for- 
eign vessels coming into our ports that the nation from 
which that vessel came imposes no tonnage duties on United 
States vessels unless satisfactory proof of such is given to 
the President. The section clearly provides that upon sat- 
isfactory proof being given to the President by the govern- 
ment of any foreign nation that no discriminating duties of 
tonnage or imposts are levied in the ports of such nation 
upon vessels wholly belonging to citizens of the United 
States, the President may issue his proclamation declaring 
that the foreign discriminating duties of tonnage and im- 
posts within the United States are suspended. 

When in the first part of section 4219 a flat duty is 
imposed, such duty 1s to be collected and retained by the 
Government; and if the requirements of section 4228 can 
be met, that section itself provides that the suspension of 
the duties shall take effect from the time of such notification 
of the foreign country to the President. Ifa foreign country 
desires the benefit of the provisions of this section, it is 
its duty to comply with the requirements of the section by 
furnishing satisfactory proof to the President that it does 
not discriminate against American vessels. My conclusion 
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is that the vessel of a foreign country, before the require- 
ments of this section are met, is not entitled to suspension 
of the duties or to a refund of the duties collected by this 
Government prior to the issuance of the presidental procla- 
mation declaring that the collection of duties on such ves. 
sels shall cease. 

Section 4225, Revised Statutes, provides: 

“ Sec. 4225. A duty of fifty cents per ton, to be denomi- 
nated ‘light money,’ shall be levied and collected on all 
vessels not of the United States, which may enter the ports 
of the United States. Such light money shall be levied 
and collected in the same manner and under the same regu- 
lations as the tonnage duties.” 

With regard to vessels not of the United States and not 
owned by citizens of the United States, this section has not 
been amended. Its provisions apply to the vessels herein 
involved in the same manner and for the same reasons the 
provisions of section 4219 apply, the section itself pro- 
viding that such light money shall be levied and collected 
in the same manner and under the same regulations as 
the tonnage duties. 

I am, therefore, of the opinion that the tonnage duties 
collected under section 4219, Revised Statutes, and the light 
moneys collected under section 4225, Revised Statutes, were 
not illegally collected, and that no refund should be made 
of these moneys which were collected prior to the presi- 
dential proclamation of May 6, 1921. 

Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the SECRETARY OF COMMERCE. 
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[See also Index to subjects, p. X-XI.] 
ACCOUNTING. 
EXECUTIVE DEPARTMENTS, ETC. See PostaL Savinas Ac- 
COUNTS, 2, 3, 4. 
PostaLt Savines Accounts. See Postat Savinas ACCOUNTS, 
1, 4. 
VIRGIN ISLANDS. See VIRGIN ISLANDS. 
ACCOUNTING AND BUDGET ACT. See Contracts, 2; District OF 
Co.tuMBIA, 3; PostaL Savines Accounts, 1, 2. 
ACCOUNTS. 
REcoRDER OF Derps, D. C. See District or COLUMBIA, 2, 3. 
SETTLEMENT, NAVAL Orricers. See Navy, 7-10. 
‘ACTIVE SERVICE.’’ See Worps AND PHRASES, 1. 
ADJUSTED COMPENSATION ACT. 
MEANING OF ‘‘ AcTIVE SERVICE.” See WORDS AND PHRASES, I. 
AGRICULTURAL CREDITS ACT. 
Sec. 210. See Taxation, 1. 
AGRICULTURE, SECRETARY OF. 
DETERMINATION OF FacTS IN QUESTIONS OF MISBRANDING. 
See Foop anp Druas Act, 2. 
AIRPLANES. 
ROYALTIES FOR USE oF PaTENTs. See Patents, 1, 2. 
ALASKA. 
1. Appointment of Secretary.—The President may, in pursuance 
of his constitutional power and the provisions of section 1843 
of the Revised Statutes, appoint a Secretary for the Territory | 
of Alaska. 497. 

2. Same.—The repeal of section 3 of the Act of June 6, 190) (31 
Stat. 322), which provided for a surveyor general who should 
act as Secretary of the Territory of Alaska, makes operative 
the provisions of section 1843 of the Revised Statutes to that 
Territory. 497. 

3. Free transportation over the Alaska Railroad.—The Secretary of 
the Interior may not lawfully issue free transportation or 
passes over the Alaska Railroad to all persons to whom com- 
mon carriers generally may lawfully issue passes under 
section 7 of the Interstate Commerce Act. 232. 

4. Same.—The Secretary of the Interior is limited and restricted in 
issuing passes over the Alaska Railroad to officers and em- 
ployees of that road and their families, and is prohibited 
from issuing passes to any other persons. 232. 
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ALASKA —Continued. 
5. Same.—The Secretary of the Interior is not authorized to inter- 
change passes for officers, agents, and employees of common 
carriers and their families. 232. 
6. Same.—There is no provision contained in either the Interstate 
Commerce:Act or in the Alaska Railroad Act of March 12, 
1914, authorizing common carriers to issue to the Secretary 
of the Interior passes for his use over their lines of railroads 
in exchange for passes issued by the Secretary of the Interior 
over the Alaska Railroad. 232. 
ALASKA RAILROAD ACT. 
FREE Passes. See ALASKA, 6. 
ALLOCATIONS TO GRADES IN CIVIL SERVICE. 
REVIEW AND ReEvISsION. See PERSONNEL CLASSIFICATION 
BoaRD, 3. 
AMERICAN HOIST AND DERRICK CO. 
EMPLOYEES. See Wace ADJUSTMENT UNDER DEnt Act, 1. 
AMERICAN LEGION. | | 
FURLOUGH SysTEM For EX-sERVICE Men. See Civit SERVICE, 3. 
ANACONDA COPPER MINING CO. 
CLAIM FOR Losses IN WAR Propuction. See Contracts, 4. 
ANTITRUST ACTS. 
VIOLATIONS, INVESTIGATION. See FEDERAL TRADE CoMMIs- 
SION, 4, 6—8. 
APPOINTMENTS. | 
TraFFic Director, DisTRicT oF COLUMBIA. See DISTRICT OF 
CoLuMBIA, 1. | 


APPRAISAL. 
IMPORTED MERCHANDISE. See Customs Laws, 1, 2. 
APPROPRIATIONS. = 


LEGALITY, INDEPENDENCE COMMISSION. See INDEPENDENCE 
Commission, P. L., 1, 2, 4. 
LIMITATION IN APPROPRIATION Act. See FEDERAL TRADE 
Commission, 10. 
UNEXPENDED, MINES BurEAv. See MINES BUBEAU. 
ARMY. 
1. Enlisted men.—Term of original enlistments. Section 27 of 
the act of June 4, 1920 (41 Stat. 775), which amends section 
27 of the national defense act of June 3, 1916 (39 Stat. 185), 
permits original enlistments in the Regular Army for a 
period of one or three years at the option of the soldier, 
and hence the Secretary of War is not authorized to restrict 
such enlistments to a period of three years. 128. 
2. Officers.—Relative rank of Navy and Army officers. All rear 
admirals of the Navy rank relatively with major generals 
of the Army. 521. 
ASSIGNMENT. 
REGISTERED GOVERNMENT Bonps. See Bonps, 2. 
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ATTORNEY GENERAL. 

1. Independence Commission, Philippine Islands.—The Attorney 
General expresses no opinion as to the general power of the 
Philippine Legislature to create an Independence Commis- 
sion and appropriate funds for its support, or as to the powers 
of the Governor General or the auditor in that connec- 
tion. 287. 

2. Independent establishments.—The practice of rendering opin- 
ions to the President for the guidance of independent estab- 
lishments is of such long standing and is instanced by so many 
opinions by his predecessors, the Attorney General feels 
constrained to regard it as settled and proper. 553. 

3. Pay status of enlisted men.—Courts-martial.—As to the pay 
actually due the enlisted men of the Navy and Marine 
Corps in the instant cases, that must be left to the determina- 
tion of the Comptroller General, subject to the effect of the 
action of the Secretary of the Navy, and hence the Attorney 
General does not deem it proper to express an opinion upon 
that subject. 162. 

4. Payment of royalties on airplanes.—As to the power of the 
Comptroller General to make settlement for the use by the 
Government of certain airplane patents, the Attorney 
General does not feel called upon to express an opinion. 447. 

5. Question of fact.— Whether the existing supply of intoxicating 
liquor is domestic stock is sufficient to meet the nonbeverage 
needs is & question of fact, which is left bv statute to the 
determination of the Commissioner of Internal Revenue, 
and hence it would be improper for the Attorney General to 
express an opinion thereon. 103. 

6. Question pending before court.—Patents for radio direction 
finder.—The Attorney General deems it improper to render 
an opinion as to the validity and infringement of certain 
patents covering various features of the radio direction finder 
as developed for marine use, since patents relating to this 
device are now before the courts and the questions of val- 
idity and infringement are there at issue. 31. 

7. Same.—The Attorney General expresses no opinion upon the 
question as to whether or not, under the facts herein stated, 
there is any moral obligation resting on the Government to 
satisfy the claims for wage adjustment of the employees of 
certain companies which were engaged in production of 
war materials for the Government. 55. 

FOREIGN STEAMSHIP CORPORATIONS, SOURCE OF INCOME. See 
INcoME Tax, 5. 

IMPORTATION OF Liquors. See Liquors, 1. 

OPINIONS FOR GUIDANCE OF INDEPENDENT ESTABLISHMENTS, 
AuTHoRITy. See FEDERAL TRADE COMMISSION, 1. 

Pay Stratus oF ENLISTED MEN. See Navy 3. 

ATTORNEYS. 
Unitep States ATTORNEY, CANAL ZONE, See CANAL Zonz, 4. 
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AUDIT OF ACCOUNTS. 

INFORMATION RELATIVE TO Contracts. See Contracts, 1, 2. 

PRELIMINARY, ExXeEcuTIVE DEPARTMENTS. See Postau. Sav- 
INGS ACCOUNTS, 3. 

AUTOMOBILES. 

Forfeited automobiles.—Use by the narcotic field force.—The 
provisions of the act of March 3, 1925 (43 Stat. 1116), 
authorizing the use of certain forfeited vessels and vehicles 
“in the enforcement of the customs laws or the National 
Prohibition Act,’’ do not permit the narcotic field officers 
to utilize forfeited automobiles in the performance of their 
general duties, 572. | 

AVIATION FIELD, PORTO RICO. 
PURCHASE AND EquIPMENT, Bonp Issur. See Porto Rico, 8. 
BAKER RECLAMATION PROJECT. 

Construction.—If the Secretary of the Interior should come to 
the conclusion that the Baker Reclaination Project in Oregon, 
construction of which is authorized by the Act of March 3, 
1925 (43 Stat. 1168), is not a feasible project, it is his duty 
to withhold the beginning of its construction and to lay the 
matter before Congress for such action as it may deem 
proper. 9540. 

BANKING ASSOCIATIONS, NATIONAL. See Nationa Banks, 1, 2. 

BANKS AND BANKING. See FepERAL Resrrve Bank; NaTIONAL 
Banks, 1, 2; TaxaTion, l. 

BONDS. 

1. Liberty Loan Bonds.—Duplicates in lieu of lost or stolen regis- 
tered bonds.—Certain Liberty bonds were purchased by the 
First National Bank of Bagwell, Tex., from the registered 
owner thereof, who signed his name to the blank assign- 
ments on the back of said bonds but whose signature thereto 
was not attested in compliance with the regulations of the 
Treasury Department, and these bonds were thereafter lost 
by said bank. Under such circumstances, the Secretary of 
the Treasury is not authorized by sections 3704 and 3705 of 
the Revised Statutes to issue duplicates in lieu of said lost 
bonds. 262. 

2. Same.—Registered Government bonds assigned in blank are in 
effect payable to bearer and lack the protection of registra- 
tion, and when lost or stolen from the possession of their 
rightful owner, duplicates therefor may not be issued by the 
Secretary of the Treasury. 262. 

3. Transfer of registered bonds on the basis of certain court pro- 
ceedings.—Under the circumstances herein stated, where a 
judgment was rendered in a justice court of Montana against 
the owner of certain registered Liberty bonds and the bonds 
were attached and purchased at execution sale, the service 
of process being by publication and the owner being described 
in the order of publication by the initials of his Christian’ 
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BONDS-—Continued. 
name, the Treasury Department may transfer said bonds to 
the purchaser without assignment by the registree or his 
authorized agent. 199. 

4, Same.—Upon the record here submitted, held, that the justice 
court had jurisdiction of the subject matter of the suit; that 
the attachment of the Liberty bonds in question, registered 
in the name of L. B. Mitchell and the service of process by 
publication gave the necessary jurisdiction to the court to 
render a judgment against the registered owner binding upon 
the property attached; that the judgment of the court and 
the proceedings had thereunder effectually transferred the 
interest of the registered owner to the purchaser at the exe- 
cution sale, and that the judgment rendered in that case is 
final and conclusive. 199. 

5. Same.—Opinion of March 1, 1921 (82 Op. 464), reconsidered. 
199. 

6. Suretyship.—Integrity Mutual Casualty Co.—Under the act of 
August 13, 1894 (28 Stat. 279), as amended by the act of 
March 238, 1910 (36 Stat. 241), the Integrity Mutual Casualty 
Co., which has no capital stock, can not qualify to issue 
surety bonds in favor of the United States. 75. 

7. Same.—The word “capital”? appearing in the amendatory act 
of March 23, 1910, supra, was used in the sense of, or as 
synonymous with, capital stock. 75. 

CANCELLED GovERNMENT Bonps. See SECURITIES. 
LEGALITY OF IssuE. See PHILIPPINE ISLANDS, 1; Porto Rico, 


1-8: 
Tax-Exempt. See INcoME Tax, 2; PHILIPPINE ISLANDs, 2, 3. 
BONUS ACT. 
MEANING OF “ACTIVE SERVICE.”’ See WORDS AND PHRASES, 1. 
BUDGET ACT. 


Sec. 309. See District oF CoLumsBia, 3; Postau SAVINGS 
Accounts, 1, 2. 
Sec. 313. See ConrTracts, 2. 
CALIFORNIA. 
CoMMUNITY PROPERTY. See EstaTE Tax, 1-4. 
CAMP LEWIS RESERVATION. 
Title to timber.—Land comprising the Camp Lewis Reservation 
was purchased by Pierce County, Wash. and donated to the 
United States, but prior to this donation the Commissioners 
of Pierce County sold certain timber upon this land with 
permission to the grantee to enter upon said premises and 
cut and remove said timber within five years from August 
1, 1919, and the deed to the United States reserved such 
lumber and wood as should be cut and removed within such 
stipulated period. Said five-year limit for the removal of 
the timber having expired, the Government is now the owner 
of the timber on said reservation. 238. 
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CANAL ZONE. 

1. Authority of President to amend rules of practice and proce- 
dure.—The President has the power, under section 8 of the 
Panama Canal Act of 1912, as amended by the Act of Septem- 
ber 21, 1922, to adopt a rule of practice amending section 
138 of the Code of Civil Procedure relating to the granting 
of new trials, even though the new rule should be inconsistent 
with the provision of section 138. 475. 

2. Same.—The President has the power, under section 8 of the 
Panama Canal Act of 1912, as amended, to promulgate a 
rule requiring motions to vacate and set aside judgments 
to be filed during the term at which the judgment is entered, 
even though said rule should be inconsistent with section 
141 of the Code of Civil Procedure relating to the same 
subject. 475. 

3. Authority of U.S. District Judge to fix terms of court.—The 
judge of the United States District Court for the Canal Zone 
may by order prescribe the time of commencement and diira- 
tion of the terms of court to be held in each division, provided 
the requirement of the statute that a term shall be held in 
each division once a month is complied with. 475. 

4. United States Attorney and District Judge.—Occupancy of 
quarters.—The Auditor of the Panama Canal is without 
authority to make deductions from the compensation payable 
to the United States Attorney and the United States District 
Judge, serving in the Canal Zone, covering money due the 
Government for rent of quarters. 517. 

5. Same.—Any claim which the Government may have against 
these officers for the occupancy of quarters during the period 
from April 1, 1914, to March 1, 1915, can only be enforced 
through proceedings in the courts; such question is one for 
judicial rather than for administrative determination. 517. 


‘“SCAPITAL.’’ See Worps AND PHRASES, 2. 


CAPE DISAPPOINTMENT. 
TIDELANDS GRANTED TO UnitTEpD States. See Peacock Spr, 
1, 4. 
CARRIERS. 

1. Authority to sell obligations of carriers.—The Secretary of the 
Treasury is not authorized to sell or dispose of the obligations 
of carriers acquired pursuant to the provisions of section 210 
of the Transportation Act, as amended. 151. 

2. Extension or renewal of loan.—Transportation Act.—In the event 
that a carrier makes application after February 28, 1922, for 
an extension or renewal of any obligation or obligations evi- 
dencing a loan by the United States pursuant to the provisions 
of section 210 of the Transportation Act, 1920, as amended, 
the time within which the loan will be repaid not exceeding 15 
years from the time the loan was originally made, if the 
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CARRIERS—Continued. 
extension or renewal is granted, the Interstate Commerce 
Commission has authority to issue to the Secretary of the 
Treasury an amendment to its certificate originally providing 
for the loan, authorizing such extension or renewal in the 
event that the commission finds the other facts provided for in 
said statute still exist. 108. 

3. Same.—If the commission issues to the Secretary of the Treasury 
such an amendment to its certificate, the Secretary of the 
Treasury has authority to act in accordance therewith, and to 
permit the carrier to extend the obligation or obligations 
evidencing the loan. 108. 

4. Same.— Where a loan has been made to a carrier by the United 
States pursuant to the provisions of section 210 of the Trans- 
portation Act, 1920, as amended, the Secretary of the Treasury 
has no authority to accept a new obligation or obligations 
which would in any way tend to terminate the existing loan 
and create a new one. 108. 

5. Same.—tThe Secretary of the Treasury has no authority, under 
Section 3469, Revised Statutes, to compromise a claim growing 
out of an overdue obligation or obligations evidencing a loan 
made under Section 210 of the Transportation Act, 1920, as 
amended, by accepting an obligation or obligations of a later 
maturity similar in all other respects to those obligations out 
of which the claim arose. 108. 

6. Same.—Under the general authority and power given by Section 
3469 of the Revised Statutes to the Secretary of the Treasury 
concerning the compromise of claims of the Government, he 
can not exercise the powers which were specially conferred 
upon the Interstate Commerce Commission by paragraph (c) 
of Section 210 of the Transportation Act, 1920, as amended, 
108. 


See also ALASKA, 3-5. 


CHICAGO, ILL. 
DIVERSION OF WATER FROM LAKE MICHIGAN. See LAKE 
MIcHIGAN, 1, 2. 


CHICAGO LIVESTOCK EXCHANGE. See Stockyarp Service, 1, 2. 
CHICAGO UNION STOCKYARDS. See Stockyarp SERVICE, 1. 


‘‘CHIEF OF BUREAU OF EFFICIENCY.”’ 
MEMBER OF Boarp or AcTUARIES. See Civit SERVICE, 1. 


CIVIL SERVICE. 

1. Holding two offices—Chief of Bureau of Efficiency.—The Chief 
of the Kureau of Efficiency may be appointed a member of 
the Board of Actuaries provided for by section 16 of the Civil 
Service Retirement Act, approved May 22, 1920, to serve on 
said board without compensation in addition to that provided 
by law for the position now held by him, and such appoint- 
ment, if made, will not be in violation of any statute. 490. 
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CIVIL SERVICE—Continued. 

2. Preference to soldiers and sailors.—Reduction of Governmert 
force.— Whenever a reduction in the force in any of the Ix- 
ecutive Departments is being made, honorably discharged 
soldiers and sailors having efficiency ratings of ‘‘good,”’ or its 
equivalent, must be given the statutory preference in selecting 
employees for retention. 159. 

3. Same.— Whether ex-service men who do not have an efficiency 
rating of ‘‘good,’”’ or nonservice employees who must be dis- 
placed by ex-service men having that efficiency rating, shall 
be retained in the service under the furlough system suggested 
by the Chairman of the American Legion Committee are ad- 
ministrative questions which must be determined by the Sec- 
retary of the Treasury. 159. 

4. Retirement act.—Classified employees appointed to nonclassi- 
fied positions.—Persons who have acquired a competitive 
status in the classified civil service and subsequently have ac- 
cepted appointments by the President to nonclassified posi- 
tions and have been confirmed therein by the Senate, retain 
their competitive status so long as they remain continuously 
in the executive or judicial civil service of the United States, 
and hence are entitled to the benefits and subject to the obli- 
gations of the Civil Service Retirement Act. 334. 

5. Same.—Deputy collectors of internal revenue, etc.—Deputy col- 
lectors of internal revenue and other officers, who have been or 
may be appointed without regard to the civil service law and 
rules made pursuant thereto, do not, by reason of such ap- 
pointments, acquire the competitive status referred to in the 
Act of March 27, 1922 (42 Stat. 470), and are not entitled to 
the benefits of the Civil Service Retirement Act (41 Stat. 
614), even though such persons may take an exmination pre- 
scribed by the Civil Service Commission and be appointed 
from the Civil Service eligible list. 192. 

6. Same.—Any person who has acquired a competitive status in 
the classified civil service retains that status so long as he 
remains continuously in the executive civil service, although 
he may have been or may be transferred to a nonclassified 
position. Such persons are at all times eligible for retransfer 
to a classified position and are entitled to the benefits of the 
Civil Service Retirement Act under the construction given 
that Act of March 27, 1922, supra. 192. 

7. Same.—Opinion of July 19, 1920 (32 Op. 273), reviewed. 192. 

8. Same.—Employees of retirement age who have not served 
fifteen years.—Section 6 of the Civil Service Retirement Act 
(41 Stat. 617), provides for the automatic separation from 
the service of all classified employees who have reached the 
age of retirement, unless such persons areretain ed in the 
service for an additional period in accordance with the pro- 
visions of the Act. 20, 
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CIVIL SERVICE —Continued. 

9. Same.—The retirement provisions in section 6 of the Act, 
supra, apply to all persons in the classified civil service, 
whether or not they have rendered 15 vears’ service, and 
whether or not they are entitled to an annuity under the 
provisions of said Act. 20. 

10. Same —Employee transferred to Judicial civil service.—Where 
an employee has acquired a competitive status in the 
classified civil service of the United States, and under Civil 
Service Rule X is eligible for retransfer to the executive civil 
service, he retains the competitive status referred to in the 
Act of March 27, 1922 (42 Stat. 470), so long as he remains 
continuously ‘‘in the executive or judicial civil service of the 
United States,’’ and is entitled to the benefits of the Civil 
Service Retirement Act, under the construction of that Act 
given in the opinion of June 3, 1924 (84 Op. 193). 515. 

11. Same.—Postmasters of all classes are specifically excepted 
from the provisions of the Civil Service Retirement Act of 
May 22, 1920, and hence persons in the classified civil service 
who are appointed postmasters are not entitled to the benefits 
nor subject to the obligations of said Retirement Act. 481. 

RECLASSIFICATION OF EMPLOYEES. See PERSONNEL CLASSIFI- 
CATION BOARD, 1. 


CLAIMS AGAINST GOVERNMENT OFFICERS. See CANAL ZONE, 4, 5. 
CLAIMS AGAINST UNITED STATES. See Waar ApDJUSTMENT UNDER 
Dent Act, l. 
‘S CLASSES.’’ See Worps AND PHRASES, 3. 
CLASSIFICATION ACT, 1923. 
Allocation of positions in the Department of Commerce.— 
There is nothing in the phraseology of the definitions of 
Grade 6 of the Professional and Scientific Service and Grade 
13 of the Clerical, Administrative, and Fiscal Service, as 
contained in the Classification Act of 1928, to prevent the 
allocation of positions described in these grades to the maxi- 
mum grades of their respective services. 118. 
See also District oF CoLumBIA, 4; PERSONNEL CLASSIFICATION 
BoarRD, 1-3; WorRDS AND PHRASES, 3. 
CLEARANCE OF VESSELS. See VEssE ts, 1. 
CLEVELAND, QO. 
CHAMBER OF COMMERCE, LEASE OF BANKING QUARTERS. See 
FEDERAL -RESERVE BANK. 
MaRINE HospiraL RESERVATION. See MARINE HOSPITAL 
RESERVATION, lI, 2. 
COASTWISE TRADE. See VEssE ts, 2-4. 
COLLECTORS OF CUSTOMS. 
LiquIDATIONS, Review. See Customs Laws, 3, 4. 
COLLECTORS OF INTERNAL REVENUE, DEPUTY. 
RETIREMENT Act. See Civiu SERVICE, 5. 
89835 °—26— vo, 34———38 
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COMMERCE DEPARTMENT. 
Yearbook.—The proposed Yearbook of the Department of Com- 
merce is a periodical, or similar publication, within the mean- 
ing of the Joint Resolution of May 11, 1922 (42 Stat, 541), 
and the number of copies authorized by said resolution may 
be printed. 15. 
ALLOCATION TO MAXIMUM OF GRADE. See CLASSIFICATION ACT, 
1923. 
MinEs BUREAU TRANSFERRED FROM INTERIOR DEPARTMENT. 
See Mines BuREAU. 
-COMMUNITY PROPERTY. 
FEDERAL Estate Tax. See Estate Tax, 1-4. 


COMPENSATION. 
AccRUED. See WorLD War VETERANS’ Act, 2-4. 
DEDUCTIONS FOR OCCUPANCY OF QUARTERS. See CANAL ZONE, 4. 
Du Pont ENGINEERING Co., REIMBURSEMENT FOR FEE. See 
CONTRACTS, 3. 
EMERGENCY FLEET CORPORATION, EMPLOYEES. See FEDERAL 
EMPLOYEES’ COMPENSATION Act, 1, 2. 
EXTRA, TO SUBCONTRACTORS. See CONTRACTS, 3. 
SHIPPING BoARD VESSELS, SEAMEN. See FEDERAL EMPLOYEES’ 
CoMPENSATION AcT, 3, 4. 
COMPENSATION ACT. See Freprerat EMPLOYEES, COMPENSATION 
AcT, 1-4. 
COMPROMISE OF CLAIM. 
OVERDUE OBLIGATIONS. See CARRIERS, 5, 6. 
COMPTROLLER GENERAL OF THE UNITED STATES. 
ACCOUNTING, ViRGIN ISLANDS. See VIRGIN ISLANDS. 
ACCOUNTS OF NAVAL OFFICERS. See Navy, 8, 9. 
ADMINISTRATIVE ACCOUNTING. See PosTaL Savines Accounts, 
2-4. 
AUTHORITY TO REVIEW COLLECTOR’sS LIQUIDATIONS. See Cus- 
toms Laws, 3, 4. 
ForM OF RECORDS, ETC., FOR RECORDER OF DEEDs, D. C. See 
DIstTRICT OF COLUMBIA, 3. 
INFORMATION FOR AvubDITING Accounts. See Contracts, 1, 2. 
Pay Status OF ENLISTED MEN. See Navy, 2, 3. 
SETTLEMENT OF ROYALTIES FOR USE OF AIRPLANE PATENTS. See 
PATENTS, 3. 
CONGRESS. 
ACQUIESCENCE IN POWER EXERCISED BY EXECUTIVE DEPaART- 
MENTS. See LICENSES, 7. 
AUTHORITY TO DEPARTMENT HEADS OVER PROPERTY IN THEIR 
CHarRGE. See LICENSES, 9. 
BAKER RECLAMATION PROJECT. See BAKER RECLAMATION PRo- 
JECT. 
LICENSES FOR GOVERNMENT OWNED PATENTS, AUTHORITY TO 
Grant. See LicENsgS, I, 
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CONGRESS —Continued. 
NatTionaL Fitac, Power To Make DESECRATION A FEDERAL 
OFFENSE. See FLAG OF THE UNITED STATES, 2. 
INVESTIGATIONS, RESOLUTIONS RELATING TO. See FEDERAL 
TRADE CoMMISSION, 2, 4-9. 
CONSTITUTIONAL LAW. 
Patents. See LIcENSEs, 9. 
PROPERTY BELONGING TO UNITED States. See LICENSES, 2. 
CONSTRUCTION OF STATUTES. See Statutory ConstRuctTIon; 
Worup War VETERAN’S Act, 1. 
CONTRACT ADJUSTMENT BOARD. 
VALIDITY OF FINDINGS. See WAGE ADJUSTMENT UNDER DENT 
Act, l. 


CONTRACTS. 

1. Furnishing General Accounting Office with Information.—The 
Comptroller General states that in order to make a satisfactory 
audit of expenditures the General Accounting Office should 
be furnished with information relative to contracts showing 
that the lowest bid was accepted or, if otherwise, a detailed 
statement of the reasons for accepting other than the lowest bid. 
446. 

2. Same.—This requirement is warranted by section 313 of the 
Budget and Accounting Act,. and it would seem that it is for 
the Comptroller General to determine what papers or data 
he should have to make such an audit. 446. 

3. Construction of the Old Hickory Powder Plant.—Where under a 
contract entered into between the United States and the 
Du Pont Engineering Co. for the erection of the Old Hickory 
Powder Plant, which contract authorized the Du Pont Engi- 
neering Co. to sublet portions of the work to subcontractors 
and to pay extra compensation for materials and services, the 
Du Pont Engineering Co. negotiated a contract with the 
Mason & Hangar Co. for construction work on said powder 
plant and paid to the latter company, in accordance with its 
contract, a fee of 5 per cent upon the total amount of its ex- 
penditures in performing its contract, the Government is 
liable to reimburse the Du Pont Engineering Co. for the fee 
thus paid by it to the Mason & Hangar Co. 63. 

4. Ferromanganese plant.—War Minerals Relief Act.—The losses 
incurred by the Anaconda Copper Mining Co. at Great Falls, 
Mont., in the installation and operation of a ferromanganese 
plant are not subject to reimbursement by the Secretary of 
the Interior under section 5 of the Act of March 2, 1919 (40 
Stat. 1274), known as the War Minerals Relief Act, as amended 
by the Act of November 23, 1921 (42 Stat. 322). 141. 

5. Same.—‘ Ferromanganese’’ is not ‘“‘manganese’”’ within the 
meaning of the Act of March 2, 1919, supra. 141. 

6. Same.—Opinion of September 3, 1919 (82 Op. 34), followed. 
141. 
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CONTRACTS—Continued. 

7. Sale of the Erie Howitzer Plant.—Under the contract entered into 
between the United States and certain individuals for the 
purchase and sale of the Erie Howitzer Plant at Erie, Pa., 
the United States has a legal right to insist upon the per- 
formance of said contract according to the terms of the original 
offer and acceptance as modified by the offer of September 
29th and acceptance of October 18th, 1923. Or, if a sale of 
the plant is made to another for a lesser amount than that 
which would accrue under the existing informal contract, a 
right of action for damages would lie. 213. 


COOPERATIVE ASSOCIATIONS. 
INVESTIGATIONS. See FEDERAL TRADE COMMISSION, 9. 


COOPERATIVE LIVESTOCK MARKET AGENCIES. 

1. Declaration of Dividends.—Under the Packers and Stockyards 
Act, 1921, a cooperative association of producers operating 
a market agency is not permitted to pay a dividend out of 
its surplus earnings to a shipper of livestock who was not a 
member of the association at the time such livestock was 
sold by it. 306. 

2. Same.—The Act, supra, speaks as of the time when the market 
agency performs the service for its patrons and a refund can 
be made only to members upon the basis of their patronage 
as members. 306. 

CORN SUGAR. See Foop anp Drugs Act, 1, 2. 


CORPORATIONS. 
ENGAGED IN INTERSTATE COMMERCE, INVESTIGATION. See 
FEDERAL TRADE Commission, 10. 
ForEIGN STEAMSHIP CorRpoRATIONS. See INCOME Tax, 3. 


COST OF PRODUCTION. 
IMPpoRTED MERCHANDISE. See Customs Laws, |, 2. 


COUNTERVAILING DUTIES. 
Logs oF Fir, SPRUCE, ETC., FROM Canapba. See Customs 
Laws, 7-8. 
COURTS. 
UNITED States District Court, CANAL ZONE. See CANAL 
ZONE, 3. 
COURTS-MARTIAL. 
NAVAL, APPROVAL OF JUDGMENT. See Navy, 7, 8. 
REVIEW OF SENTENCE, ETC., BY SECRETARY OF Navy. See 
Navy, l. 
CREDIT BANKS, FEDERAL INTERMEDIATE. See Taxation, 1. 
CURRENCY. 
DEPRECIATION, ALLOWANCE. See Customs Laws, 5. 
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CUSTOMS LAWS. 

1. Appraisal of Imported Merchandise.—The appraising officer 
may, for the purpose of ascertaining the value of imported 
merchandise, in accordance with the provisions of section 
402 of the Tariff Act of 1922, where the foreign value, the 
export value, or the United States value are not ascertainable 
to the satisfaction of the appraising officer, resort to the cost 
of production as defined in said section. 17. 

2. Same—Cost of Production.—In order that the cost of production 
may satisfactorily be obtained, the proper customs officer 
may inspect the books and records of the manufacturer or 
producer; and, should this privilege be denied him, the pro- 
visions of section 510 of said Tariff Act may be invoked. 17. 

3. Authority of’ Comptroller General to Review Liquidations of 
Entries of Imported Merchandise.—The Comptroller General 
has no statutory authority to require to be forwarded to 
him any other papers relating to entries of imported merchan- 
dise than those prescribed by the Secretary of the Treas- 
ury. 311. 

4. Same.—-The Comptroller General has no authority, express or 
implied, to review the collectors’ liquidations of entries of 
imported merchandise and drawback entries. 311. 

5. Reliquidation of Entries Covering Imported Merchandise—Allow- 
ance for Depreciated Currency.—The method of ascertaining 
the cost in depreciated currency of imported merchandise 
prescribed by section 2903, Revised Statutes, and the regula- 
tions promulgated in pursuance thereof, is not an exclusive 
and complete remedy for making an allowance for depre- 
ciated currency, and the provisions of that statute, when 
once invoked, do not preclude the application of the proviso 
of section 25 of the Act of August 27, 1894 (28 Stat. 552). 468. 

6. Remission of Duties on Imported Salt Used in Curing Fish.—The 
Secretary of the Treasury is authorized by the first proviso of 
section 313 of the Tariff Act of 1922 to remit the duty on im- 
ported salt when such salt is used in curing fish on the shores 
of the navigable waters of the United States, whether such 
fish are taken by licensed or unlicensed vessels; and accord- 
ingly the Attorney Gencral recommends that the former 
decision of the Secretary of the Treasury in this respect be 


modified. 488. 
7, Tariff Commission.—Investigation in Respect to Duty on Logs 


of Fir, Spruce, etc.— Whenever logs of fir, spruce, cedar, or 
Western hemlock cut from lands of foreign countries, which 
shall at any time within 12 months prior to their importation 
into the United States have imposed export restrictions of 
the nature defined by paragraph 401 of the Tariff Act of 1922 
(42 Stat. 889), then upon such importation these logs become 
subject to the duty established by that paragraph. 77. 
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CUSTOMS LAWS—Continued. 

8. Same.—The Secretary of the Treasury, having determined as a 
fact that logs of the description contained in paragraph 
401, supra, when cut from certain lands in Canada, are 
subject to the duty fixed by that paragraph if imported into 
this country, the Tariff Commission has no power to refuse 
to make such investigation as may be necessary to determine 
the difference, if any, of production cost as between the two 
countries, whenever an application for a modification of the 
fixed duty shall properly come before it, and by such refusal 
prevent the President from exercising the powers and duties 
delegated to and charged upon him by section 315 of said 
Tariff Act. 77. 

9. Tonnage Duties.—Refund.—The tonnage duties, herein specified, 
collected from vessels of the Free City of Danzig upon their 
entry into the United States under section 4219, Revised 
Statutes, and the light moneys collected under section 4225, 
Revised Statutes, were not illegally collected, and no refund 
should be made of these moneys which were collected prior 
to the presidential proclamation of May 6, 1921. 577. 

FORFEITED VEHICLES, Use. See AUTOMOBILES. 
DAMAGES. | 
RicuT oF Action. See ConTRActs, 7. 
DEBENTURES. 
FEDERAL INTERMEDIATE CREDIT Banks. See Taxation, l. 
DENT ACT. See WacE ADJUSTMENT UNDER Dent Act, 1. 
DEPUTY COLLECTORS OF INTERNAL REVENUE. 
RETIREMENT Act. See Civiu SERVICE, 5. 
DESECRATION OF NATIONAL FLAG. See FuLaG or THE UNITED 
STATES, 2. 
DETECTIVE AGENCIES. . 
SECURING GUARDS FOR EMERGENCY FLEET CORPORATION. 
See EMERGENCY FLEET CoRPORATION, 1, 2. 
DEXTROSE PRODUCTS. See Foop anp Druas Act, 1, 2. 
DISABILITY COMPENSATION. See Woritp War VETERANS’ ACcrT, 
2-4. 
DISTRICT OF COLUMBIA. 

1. Director of Traffiic.—Appointment.-—Neither the director of 
traffic nor the persons on his staff are members of the 
Metropolitan police force, and hence the Commissioners 
of the District of Columbia are not required by the Act of 
December 5, 1919 (41 Stat. 363), to appoint the director and 
the persons on his staff in the same manner as classified 
civil-service employees are appointed. 523. 

2. Recorder of Deeds.—Disposition of Fees.—The provisions of 
section 553 of the District of Columbia Code, requiring the 
Recorder of Deeds to deposit the surplus fees and emolu- 
ments of his office in the Treasury of the United States, are 
mandatory upon him and must be complied with. 48. 
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DISTRICT OF COLUMBIA—Continued. 
3. Same.—Section 309 of the Budget and Accounting Act, 1921 


(42 Stat. 25), authorizes the Comptroller General to prescribe 
the forms to be used and the system and procedure to be 
adopted by the Recorder of Deeds in keeping his records and 
rendering accounts of the fees and emoluments received in 
his official capacity, but the Comptroller has no statutory 
authority to fix the time or period at which such accounts 
shall be rendered or the surplus fees deposited in the Treasury. 


48. 


4. Same.—The terms of the Classification Act of 1923 (42 Stat. 
1488), apply to the office of the Recorder of Deeds of the 


District of Columbia. 48. 


DESECRATION OF NATIONAL FLAG, FEDERAL OFFENSE. See FLAG 


OF THE UNITED STATES, 2. 


DIVIDENDS. 
CooPpERATIVE LIVESTOCK MaRKET AGENCIES. See Co- 
OPERATIVE Livestock MaRKET AGENCIES, 1. 


DOCKAGE SERVICE. See Stocxyarp SERVICE, 1-3. 


DU PONT ENGINEERING CO. 
CONSTRUCTION OF PowpER PLANT. See ContTRActs, 3. 


EFFICIENCY BUREAU. 
Cu1eF, MEMBER OF BoarpD oF AcTUARIES. See CIVIL 
SERVICE, 1. 
EIGHT-HOUR LAW. 
Public Works Outside the Territorial Limits of the United 
States.— The provisions of the Acts of June 19, 1912 
(37 Stat. 137), and August 1, 1892 (27 Stat. 340), re- 
stricting the hours of service to be performed by labor- 
ers and mechanics on the public works of the United 
States to eight hours each day, do not apply to work 
to be performed by alien laborers and mechanics "upon 
public works of the United States within the territorial 
limits of a foreign country. 257. 


EMERGENCY FLEET CORPORATION. 

1. Seeuring Guards for Laid-up Ships through Detective 
Agencies.—The United States Shipping Board Emer- 
gency Fleet Corporation may legally secure through 
private detective agencies guards for laid-up ships. 241. 

2. Same.—The provision in the Act of March 8, 1893 (27 Stat. 
591), which declares that ‘‘no employee of the Pinkerton 
Detective Agency, or similar agency, shall be employed 
in any Government service or by any officer of the 
District of Columbia,’’ does not apply to employees of 
the Emergency Fleet Corporation, since they are not 
employees of the United States. 241. 


See also FEDERAL EMPLOYEES’ COMPENSATION Act, 1, 2. 
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EMPLOYEES’ COMPENSATION ACT. See FEDERAL EMPLOYERS’ 
COMPENSATION Act, 1-4. : 


ENDOWMENT FUND. 
EXPERTs TO INCREASE. See SMITHSONIAN INSTITUTE. 


ENGINEERS, CHIEF OF. 
RECOMMENDATION AS TO DIVERSION OF WATER, LAKB 
Micuican. See Lake MicuaiGay, 1, 2. 


ENLISTED MEN. 
NAVAL SERVICE, TRANSFER. See Navy, 4, 5. 
Pay Status. See Navy, 1, 3. 
TERM OF ENLISTMENT. See Army, l. 


ERIE HOWITZER PLANT, ERIE, PA. See Contracts, 7. 


ESTATE TAX... 

1. Community Property in California.—Federal Estate Tax.— Under 
the laws of California the wife has a vested interest in the 
community property during the existence of the marriage 
relation and, upon the death of her husband, her half of the 
community estate is not subject to the Federal estate tax. 
376. 

2. Same.—Opinion of February 26, 1921 (32 Op.. 435), modified. 
376. 

3. Same.—Under the laws of California, the interest in community 
property which the wife acquires upon the death of her hus- 
band is not subject to the Federal estate tax. 395. 

4. Same.—Opinion of March 8, 1924 (34 Op. 376), reaffirmed and 
reestablished. 395. 

EX-SERVICE MEN. 
GOVERNMENT EMPLOYMENT. See Civiut SERVICE, 2, 3. 
EXCHANGE OF LANDS. See Nationa Forssts, 1, 2. 
EXECUTIVE DEPARTMENTS. 
LATITUDE IN THE EXERCISE OF DiscRETION. See LICENSEs, 8. 
POWER TO GRANT REVOCABLE LicENSEs. See LICENSEs, 4, 5, 9. 
RETENTION OF EX-SERVICE MEN witTH Goop’ EFFICIENCY 
Ratines. See Civit SERVICE, 2, 3. 
EXEMPTION FROM TAXATION. See PuitippIne IsLanps, 2, 3; 
TAXATION, l. 
EXPORTATION. 
GRAIN. See VESSELS, 2, 3. 
Narcotic Druas. See PHILIPPINE ISLANDS, 4. 
FARMERS’ UNION LIVESTOCK COMMISSION. See Srocxyarp 
SERVICE, 2, 3. 
FEDERAL EMPLOYEES. 
CLASSIFICATION. See CLASSIFICATION Act, 1923. 
ComMpPETITIVE CiviL Service Status, Errect. See Cuivit 
SERVICE, 10. 
RETIREMENT, PERIOD OF SERVICE. See Civil SERVICE, 8, 9. 
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FEDERAL EMPLOYEES’ COMPENSATION ACT. 

1. Employees of Fleet Corporation and its Agents.—The United 
States Employees’ Compensation Commission may now make 
compensation to the direct and immediate employees of the 
Fleet Corporation, except in cases where compensation has 
already been made by the corporation itself. 120. 

2. Same.—Seamen serving on board vessels of the Fleet Corpora- 
tion operated by agents under the MO 4 agreement and similar 
agency agreements, as well as other persons emploved by 
the agent in and about the business of the agency, are em- 
ployees of the agent and not of the Fleet Corporation or the 
United States within the meaning of the Emplovees’ Compen- 
sation Act, and are not entitled to compensation through 
the compensation commission. 120. 

NOTE.—Overruled by Op., Jan. 17, 1925 (34 Op. 363). 

3. Employees of Shipping Board.——Seamen employed on Shipping 
Board vessels, operated under the present MO 4 form of 
agreement, are employees of the United States and as such 
are entitled to the benefits of the Federal Employees’ Com- 
pensation act. 363. 

4. Same.—tThe opinion of March 11, 1924 (34 Op. 120), in so far as 
it conflicts with the views herein expressed, is to be deemed 
overruled. 363. 


FEDERAL ESTATE TAX. See Estate Tax, 1-4. 
FEDERAL INTERMEDIATE CREDIT BANKS. See Taxation, l. 
FEDERAL OFFICERS. See Cana Zone, 4, 5; Civit SERVICE, 1. 


FEDERAL RESERVE BANK. 

Authority to Lease its Real Property and to Acquire Banking 

- Quarters.—The Federal Reserve Bank of Cleveland, Ohio, may 
lease certain real property belonging to it in Cincinnati to the 
Chamber of Commerce of that city for a term of 99 years, 
renewable forever, and it also has authority to lease banking 
quarters from the Chamber of Commerce in a building to be 
erected on the premises by the Chamber of Commerce; such 
transaction will not be in violation of section 10 of the Federal 
Reserve Act, as amended. 527. 


FEDERAL ROAD AID ACT. See Highway IMpRovEMEnTtT, 1, 2. 


FEDERAL TRADE COMMISSION. 

1. Powers and Duties in the Conduct of Investigations.—The prac- 
tice of rendering opinions to the President for the guidance 
of independent establishments is of such long standing and is 
instanced by so many opinions by his predecessors, the Attor- 
ney General feels constrained to regard it as settled and 
proper. 553. 

2, Same.—A resolution by one of the two Houses of Congress is 
is not legisltation, and can not add to nor detract from the 
powers already possessed by the Federal Trade Commission 
under preexisting statutes. 553. 
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FEDERAL TRADE COMMISSION— Continued. 
3. Same.—Power to make the investigations in question must 


therefore be found in the subsections of section 6 of the 
Federal Trade Commission Act and in the current appropria- 
tion Act. 553. 


4. Same.—Resolutions of either House of Congress directing inves- 


tigations pursuant to S@ction 6(d) of the Federal Trade Com- 
mission Act are to be limited in their scope to the ascertain- 
ment of facts which reasonably and logically tend to show 
whether or not the antitrust acts are being violated by any 
corporation. 553. 


5. Same.-—The four Senate resolutions herein designated (with 


the exception of one feature of Resolution No. 329) may be 
complied with under the provisions of section 6(d) of the 
Federal Trade Commission Act, and it is fair to assume that 
the Senate in adopting these resolutions intended that the 
investigations should be made under said subsection (d), 
which makes provision for just such investigations. 553. 


6. Same.— Baking and Milling Corporations.— Under Senate Reso- 


lution No. 163 (68th Cong., lst sess.) the Federal Trade Com- 
mission may, as part of its investigations of alleged violations 
of the antitrust law by baking and milling corporations, 
ascertain and report the facts in reference to costs, prices, 
and profits set out in the early part of the resolution. 553. 


7. Same.—Tobacco Industry, etc.—Senate Resolution No. 329 (68th 


Cong., 2d sess.) relates to an investigation of the tobacco 
industry and also to an investigation of the General Electric 
Company and its subsidiary and allied companies. All fea- 
tures of this resolution may be complied with except that 
portion thereof which directs the Commission to ascertain 
and report what effort, if any, has been made by the General 
Electric Company to infiuence or control public opinion on 
the question of municipal ownership of the production of 
electric energy. 593. 


8. Same.—‘‘Open-Price’’ Associations.—Senate Resolution No. 28 


(69th Cong., special sess.) relates to an investigation of trade 
associations, or ‘‘open-price’”’ associations; such investigation 
is appropriate to disclose the existence or nonexistence of 
alleged violations of the antitrust acts by corporations as de- 
fined in section 4 of the Federal Trade Commission Act, and 
it should be made. 553. 


9. Same.—Cooperative Associations.—Under Senate Resolution 


No. 34 (69th Cong., special sess.) the Commission may 
investigate and report concerning the growta and importance 
of cooperative associations and their relative efficiency as 
compared with other distributors for the purpose of showing 
the extent and value of the interstate trade and commerce 
alleged to be unlawfully restrained. 553, 
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- FEDERAL TRADE COMMISSION—Continued. 

10. Same.—Corporations Engaged in Interstate Commerce.—The 
limitations of the current Appropriation Act relate only to 
investigations requested by either House of Congress, and 
it would seem that the Commission would be free to proceed 
under section 6(a) of the Act, supra, to the extent deemed 
appropriate or desirable in conducting the investigations in 
question, although the provisions of that subsection are not 
as broad as those of subsection (d) in that they authorize 
the Commission to investigate only corporations engaged in 
interstate commerce. 553. 


FEES. See Contracts, 3; District or COLUMBIA, 2, 3. 
‘“‘FERROMANGANESE.’’ See Worps anp Purasss, 5. 


FERROMANGANESE PLANT. 

Losses IN OpEeRATION. See Contracts, 4, 5. 
FISHING PERMITS. See Peacock Spit., WASH., 2. 
FIVE CIVILIZED TRIBES. See Income Tax, 1, 2. 
FLAG OF THE UNITED STATES. 

1. National flag.—The placing of a fringe on the national fiag, the 
dimensions of the flag and the arrangement of the stars in 
the union are matters of detail not controlled by statute, but 
are within the discretion of the President as Commander in 
Chief of the Army and Navy. 483. 

2. Same.—The desecration or improper use of the national flag 
outside the District of Columbia has not been made a Federal 
offense. This matter has been left to the States for action, 
but should Congress wish to assume such control it has the 
power under the Constitution to do so. 483. 

FLEET NAVAL RESERVE. See Navy, 4, 5. 
FOOD AND DRUGS ACT. 

1. Misbranding Sugar.—Although within the terminology of 
science, the term ‘‘sugar’’ may be properly applied both to 
sucrose and glucose products, if in its popular use in trade 
and commerce the term ‘‘sugar’’ has come to be applied 
generally only to sucrose products, then it is a distinctive 
name for those products and its use in labeling dextrose 
products would be misbranding within the meaning of the 
Food and Drugs Act. 221. 

2. Same.— Whether the word ‘‘sugar’’ without prefix or explana- 
tion is understood by buyers and users generally to mean 
a sucrose product which differs from dextrose or corn sugar 
in its physical and chemical properties, and has acquired 
that uniform meaning so that the use of that word without 
qualification in branding a dextrose product would deceive 
the purchasing public and lead it to accept that product in 
the belief that it contains an equal amount of sweetness and 
energy value with sucrose products, is a question of fact 
which is left to the Secretary of Agriculture to determine in 
his administrative enforcement of the Food and Drugs Act. 
221. 
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FOREIGN STEAMSHIP CORPORATIONS. See Income Tax, 3. 
FOREIGN VESSELS. 
TRANSPORTATION BETWEEN AMERICAN Ports Via CANADIAN 
Port. See VESSELS, 2, 3. 
TRANSPORTATION OF PASSENGERS, COASTWISE TRADE. See 
VESSELS, 4. 
FORFEITED AUTOMOBILES. . 

Use By Narcotic Fievp Force. See AUTOMOBILES 
FORT CANBY MILITARY RESERVATION. 

JURISDICTION OF ACCRETIONS. See PEacock Spit, Wasu., 3, 4. 
FOWLER PACKING COMPANY. See Stockyarp SERVICE, 4. 

GAS MINING LEASES, SALES TAX. See Taxation, 2, 3. 
GENERAL ACCOUNTING OFFICE. 

INFORMATION RELATING TO Contracts. See Contracts, 1, 2. 
GENERAL ELECTRIC COMPANY. 

INVESTIGATION. See FEDERAL TRADE COMMISSION, 7. 
GENERAL EXCHANGE ACT, LANDS. See Nationa. Forests, 1, 2. 
GLUCOSE PRODUCTS. See Foop anno Drugs Act, 1. 
GOVERNMENT BONDS. See Bonps, 1, 2. 

GOVERNMENT CLAIMS AGAINST OFFICIALS FOR RENT, ETC. See 

CANAL ZONE, 4, 5. 
GOVERNMENT EMPLOYEES. See FeperRaLt EMPLOYEES. 
GOVERNMENT OFFICIALS. See Cana Zong, 4, 5; Civin SERVICE, 1. 
GOVERNMENT PRINTING OFFICE. See Pusiic PRINTER. 
GOVERNMENT PROPERTY. 

DisPosaut or. See LICENSES, 2, 3. 

GOVERNMENT SECURITIES. 

CANCELED. See SECURITIES. : 

GUARDS FOR LAID-UP SHIPS. See EmerGency FLeret Corpora- 
TION, I, 2. 
HIGHWAY IMPROVEMENTS. 

1. Disposition of Surplus War Material Transferred to the States.— 
Surplus War Material suitable for use in the improvement of 
highways, which under authority of Congress has been trans- 
ferred to the States by the Federal Government, may be sold 
or exchanged by the States if at the time of the sale or the 
exchange such material is unserviceable for road improve- 
ment. 115. 

2. Same.—tThe States are, however, under obligation to use the 
proceeds derived from such sale in the purchase of equipment 
to be used upon roads built with Federal aid or, possibly, in 
the construction or maintenance of such roads. 115. 

3. Same.—Surplus war material, which has been transferred to 
the States for road improvement but which originally was 
not suitable for such use, should be reshipped to some officer 
of the United States or else it may be sold under the direction 
of the Secretary of Agriculture for the account of the United 
States. 115. 
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HIGHWAY IMPROVEMENTS—Continued. 

4. Same.—The Secretary of Agriculture should permit the States 
to reimburse themselves for their actual freight charges 
before remitting to him the net proceeds of the property 
thus sold by them at his direction for the account of the 
United States. 115. 


HOG INSPECTION. See StocKyYARD SERVICE, 1-3. 
‘‘HOLDING TWO OFFICES.’’ See Civit SERVICE, 1. 
HOSPITALS. See Marine HospitTau RESERVATION, I, 2. 
HOURS OF SERVICE. See Eicut-Hour Law. 


IMPORTATION. : 
LIQUIDATIONS OF ENTRIES, IMPORTED MERCHANDISE. See 
Custom Laws, 3, 4. . 
Narcotic Druas. See PHILIPPINE ISLANDS, 4. 
RELIQUIDATION OF ENTRIES, IMPORTED MERCHANDISE. See 
Customs Laws, 5. 
REMISSION OF DuTIEsS ON ImporTED SautT. See Customs 
Laws, 6. 
INCOME TAX. 

1. Five Civilized Tribes of Indians—Refund—Statute of Limita- 
tions.—Claims for the return of all funds which the Super- 
intendent of the Five Civilized Tribes has paid for purposes 
of income taxation or which have been otherwise charged off 
the Indians’ accounts in liquidation of the Government’s 
claims for income taxes are not barred by lapse of time or by 
the expiration of the periods within which the various internal]- 
revenue laws require claims to be filed. 302. 

2. Same.—Income received by individual members of the Five 
Civilized Tribes of Indians from tax-exempt lands allotted 
in severalty by the United States is not subject to the Federal 

income tax laws. 275. 

3. Foreign Steamship Corporations.— The opinion rendered by the 
Attorney General November 3, 1920 (32 Op. 336), is a correct 
and true interpretation of the Revenue Acts of 1916, 1917, 
and 1918, with respect to the net income received from all 
sources within the United States by every foreign corporation 
and, in particular, by foreign steamship corporations. 983. 

4. Quapaw Indians.—Restricted Lands.—The income from the re- 
stricted lands of the Quapaw Indians is not subject to the 
Federal income tax laws. 439. 


INDEPENDENCE COMMISSION, PHILIPPINE ISLANDS. 

1. Legality of Philippine Appropriation Act.—A member of the 
Independence Commission of the Philippine Islands occu- 
pies an office of trust within the meaning of section 18 of 
the Organic Act of August 29, 1916, and members of the 
Philippine Legislature which created that Commission are 
ineligible for such office. 287, 
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INDEPENDENCE COMMISSION, PHILIPPINE ISLANDS—Continued. 

2. Same.—Act No. 2983, approved December 15, 1920, providing 
a standing appropriation for the Independence Commission 
as created exceeded the power of the Philippine Legislature. 
287. 

3. Same.—In the absence of an appeal in the manner prescribed 
by statute, the action of the Auditor for the Philippine 
Islands in connection with accounts is final. 287. 

4. Same.—The Attorney General expresses no opinion as to the 
general power of the Philippine Legislature to create an 
Independence Commission and appropriate funds for its 
support, or as to the powers of the Governor General or the 
Auditor in that connection. 287. 


INDEPENDENT ESTABLISHMENTS. 
PRACTICE OF ATTORNEYS GENERAL IN RENDERING OPINIONS 
FOR GUIDANCE OF. See FEDERAL TRADE COMMISSION, 1. 


INDIAN RESERVATIONS. 

Leasing Act.—Executive Order Indian Reservations.—The Act 
of February 25, 1920 (41 Stat. 437), entitled ‘“‘An Act to 
promote the mining of coal, phosphate, oil, oil shale, gas, and 
sodium on the public domain,” does not apply to executive 
order Indian reservations. 171, 181. 

INDIANS. ; 
Five CiviLtizep TriBEs. See INcomME Tax, 1, 2. 
Quapaw Inpians. See INcoME Tax, 4. 


INSURANCE. 
REVIVAL OF LAPSED, WORLD WAR VETERANS’ Act. See WORLD 
Wark VETERANS’ Act, 1, 2. 


INTEGRITY, MUTUAL CASUALTY CO. 
SURETY BONDs. See Bonps, 6. 


INTERIOR DEPARTMENT. 4 
MINES BUREAU TRANSFERRED TO COMMERCE DEPARTMENT. 
See MinEs BUREAU. 
BAKER RECLAMATION PROJECT, CONSTRUCTION OF. See BAKER > 
RECLAMATION PROJECT. 
FREE TRANSPORTATION, ALASKA RAILROAD. See ALASKA, 3-6. 
OIL-PROSPECTING PERMITS, AUTHORITY TO IssuE. See OIL AND 
Gas Permits, 1, 2. 
OsaGE OIL AND Gas LEASE, APPROVAL OF ASSIGNMENT. See 
TAXATION, 3. 
RAILROAD Passes. See ALASKA, 6. 
Wark MINERALS RELIEF Act, AUTHORITY UNDER. See Con- 
TRACTS, 4. 
INTERNAL REVENUE. 


Deruty Cou.Lectors, STATUS UNDER CiIviIL SERVICE. See 
Civit SERVICE, 5. 
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INTERNAL REVENUE COMMISSIONER. 
INTOXICATING Liquors FoR Non-BrveraGce Usss. See 
Liquors, 1-3. 
INTERSTATE COMMERCE. 
INVESTIGATION OF CORPORATIONS ENGAGED IN. See FEDERAL 
TRADE CommMISSION, 10. 


INTERSTATE COMMERCE COMMISSION. 
Loan CERTIFICATES, PowER TO AMEND. See CARRIERS, 2, 6. 
RAILROAD Passes. See ALASKA, 6. 


INTOXICATING LIQUORS. See Liquors, 1-3. 
INVENTIONS. 


LIcENSES FOR USE OF GOVERNMENT-OWNED. See LICENSES, 4. 
INVESTIGATIONS. See FEDERAL TRADE Commission, 1-10. 


IRRIGATION. 
Porto Rico, Bonp Issur. See Porto Rico, 1-3. 
JUDGES. 
District Court, CANAL ZONE. See CANAL ZONE, 4. 
JUDGMENTS. 
Naval CourtT-MarmTiau. See Navy, 7, 8. 
JUDICIAL CIVIL SERVICE. 
STATUS UNDER RETIREMENT ACT OF EMPLOYEES TRANSFERRED 
To. See Crvit Service, 10. 
JURISDICTION. 
Naval Observatory Tract.—Jurisdiction over a certain tract of 
land described herein, which was acquired by the United 
States for the Naval Observatory, is still in the Navy Depart- 
ment. 126. 
AccRETIONS, Fort CansBy MILITARY RESERVATION. See PEa- 
cock Spit, Wasu., 3, 4. 


LABORERS. 
Eriaut-Hour-Law. See Eiaut-Hoour Law. 


LAKE MICHIGAN. 

1. Diversion of Water by the Sanitary District of Chicago.— Upon the 
recommendation of the Chief of Engineers, the Secretary of 
War is authorized to grant to the Sanitary District of Chicago 
a permit for the diversion from Lake Michigan of a greater 
quantity of water than that previously permitted by the War 
Department. 410. 

9. Same.—The Chief of Engineers and the Secretary of War are at 
liberty to determine, under the circumstances which now 
exist, to what extent, if any, Chicago may continue to divert 
the waters of Lake Michigan; and if the conclusion is reached 
that a greater diversion of such waters by the City of Chicago 
may be temporarily permitted to enable that City to comply 
with the law, the Secretary is authorized not only to make 
such permit revocable but also to grant it upon such terms 
and conditions as in his judgment will effectively protect 
the interest of navigation. 410. 
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LANDS. 
EXCHANGE, WITHIN Nationa Forests. See NATIONAL For- 
EsTs, l, 2. 
GRANTED UNITED SFATES FOR MILITARY PURPOSES BY 
WASHINGTON StaTE, See Pracock Spit, WaAsu., 1-4. 
Orit ProspecTiInc LEASES ON RaILROoAD LAND GRANTS. 
See Orn AND Gas PERmiITs, 1. 
QuaPpaw Inp1aAN Lanps. See INcomME Tax, 4. 
LAPSED INSURANCE. See Worutp War VETERANS’ ACT, 1, 2. 


LEASES. 
FEDERAL RESERVE Bank, AvuTHORITY TO LerasE ITs REAL 
PROPERTY. See FEDERAL RESERVE BANK. 
GENERAL LeEasina Act. See INDIAN RESERVATIONS; OIL 
AND Gas PERmITs, 1. | 
Orn AND Gas Minina, Sates Tax. See Taxation, 2, 3. 
LIBERTY LOAN BONDS. See Bonps, 1, 2. 
LICENSES. 

1. Grant of Revocable Licenses Under Government-Owned Pat- 
ents.—The Secretary of the Navy has the power to grant 
nontransferable, nonexclusive, revocable licenses to use 
Government-owned patents without special Congressional 
authority. 320. 

2. Same.—tThe granting of such. license is not a disposal of prop= 
erty and hence not within the prohibition of the Constitution 
against the disposal of property belonging to the United States. 
320. 

3. Same.—The granting of such a license is not an alienation of 
title, ownership, or control of Government property. 320. 

4. Same.—A revocable, nonexclusive, and nontransferable license 
to make use of an invention is not a disposal of the patent 
monopoly, nor is it even a charge upon the property like a 
mortgage. 320. 

5. Same.—-A license of the nature proposed, if in the public interest, 
may be given by the head of the appropriate department. 
320. 

6. Same.—The power to grant revocable licenses for the use of 
Government property has been frequently exercised by the 
Government departments. 320. 

7. Same.—A long-continued acquiescence by Congress in a certain 
course of action, such as the exercise of a power, is strongly 
persuasive of the existence of that power. 320. 

8. Same.—tThe head of a Government department does not have 
to show statutory authority for everything he does. Reason- 
able latitude in the exercise of discretion is implied. 320. 

9. Same.—In section 161 of the Revised Statutes, Congress has 
given the head of a department authority and control over 
the ‘‘use’’ and preservation of property in ‘his charge such 
authority may be exercised in the grant of a license under 
patent which, instead of diminishing the estate, would con- 
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LICENSES—Continued. 
stitute a beneficial use of it, and would further the intent of 
the Constitutional provision as to the promotion of science 
and useful arts through the grant of patents. 320. 
10. Same.—The proposed license, modified in form as_ herein 
suggested, approved. 320. 


LIMITATIONS, STATUTE OF. 
IncomME Tax Returns. See Income Tax, 1. 
LIQUIDATIONS. 
ENTRIES OF IMPORTED MERCHANDISE. See Customs Laws, 
3, 4. 
LIQUORS. 

1. Importation of spirituous and vinous liquors.—Whether the 
existing supply of intoxicating liquor in domestic stock is 
sufficient to meet the nonbeverage needs is a question of 
fact, which is left by statute to the determination of the 
Commissioner of Internal Revenue, and hence it would be 
improper for the Attorney General to express an opinion 
thereon. 103. 

2. Same.—The Commissioner of Internal Revenue in considering 
applications for the importation of spirituous liquors may 
take into account only the quantity of existing domestic 
supplies and not the kind or variety. 103. 

8. Same.—Congress intended, as to vinous liquors, to leave an 
unrestricted field ef inquiry for the purpose of maintaining 
the nice balance between excessive and legitimate importation 
of foreign wines to the sound discretion of the Commissioner 
of Internal Revenue. 103. 

LIVESTOCK MARKET AGENCIES, COOPERATIVE. See CoorERATIvE 
LivestocK Market AGENCIES, l, 2. 


LOANS. See CarriErs, 2-5. 


LOGS OF FIR, SPRUCE, ETC. 
Duties on. See Customs Laws, 7, 8. 


MARINE HOSPITAL RESERVATION. 

1. Sale of Reservation at Cleveland, Ohio.— Under the Act of July 
26, 1916 (39 Stat. 390), as amended by the Act of December 
20, 1922 (42 Stat. 1064), providing for the sale of the Marine 
Hospital Reservation at Cleveland, Ohio, the Secretary of 
the Treasury is authorized to sell and convey parcel No. 1, 
conditioned upon the retention by the United States of the 
buildings and grounds necessary for the operation of the 
hospital. 419. 

2. Same.—The final proviso of said Act of December 20, 1922, 
requiring the retention by the United States of the present 
Marine Hospital property until the completion of the new 
hospital, has no application to the portion of the Reservation 
which is not needed for hespital use while the new hospital 
is being constructed. 419. 
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MARKET AGENCIES. See Cooperative Livestock Market AGEN- 
ciEs, 1, 2; Strockyarp SERviczE, 1-3. | 
MASON AND HANGAR CO. See Contracts, 3. 
MECHANICS. | 
Eiecut-Hour Law. See E1aut-Hoour Law. 
MERCHANDISE. 
IMPORTED, Cost oF Propuction. See Customs Laws, 1, 2. 
IMPORTED, RELIQUIDATION OF ENTRIES. See Customs Laws, 5. 
PROHIBITED FROM TRANSPORTATION. See VESSELS, 1. 
MERCHANT MARINE ACT, JUNE 5, 1920. 
Sec. 27. See VESSELS, 2, 3. 


MILITARY RESERVATIONS. See Camp Lewis RESERVATION; Pua- 

cock Spit., WaAsuH., 1, 3, 4. 

MINES BUREAU. 

Transfer to Department of Commerce.—The President has au- 
thority, by Executive order in writing, to transfer the Bureau 
of Mines at any time from the Department of the Interior 
to the Department of Commerce; and such transfer may 
properly be made to include the unexpended appropriations 
applicable to that Bureau. 500. 


MINNEAPOLIS & ST. LOUIS R. R. CO. See Set-orr py GovERNMENT. 


MINNEAPOLIS STEEL AND MACHINERY CO. 

Emptoyees. See WacrE ApsustMeENT Unper Dent Act, 1. 
MISBRANDING SUGAR. See Foop anp Drugs Act. 1, 2. 
MISTLETOE STOCKYARDS. See Stockyarps Services, 4. 
MONTANA. 

TRANSFER OF LIBERTY LoAN Bonps UNDER DeEcrREES oF Cotrt. 

See Bonps, 3. 


MUNICIPAL BONDS. | 
Porto Rico. See Porto Rico, 5. 


NARCOTIC DRUG IMPORT AND EXPORT ACT. See Puitippine 
ISLANDS, 4. ; 
NARCOTIC FIELD FORCE. 
Use or Forreitep AUTOMOBILES IN ENFORCEMENT OF Nar- 
coTic Act. See AUTOMOBILES. 


NATIONAL BANKS. 

1. Power to establish offices.— National banking associations have. 
the power to open and operate offices at places other than. 
their banking houses, within the place specified in their organi-. 
zation certificate, for the performance of such routine services 
as the receipt of deposits and the cashing of checks for their 
customers. 1. 

2. Same.—National banking associations have no authority to 
‘open offices for the purpose of receiving deposits, paying 
checks, etc., outside of the limits of the city or place designated 
in the organization certificate. as the place of its operations 
of discount and deposit. 1. 
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NATIONAL DEFENSE ACT. 
TERM OF ORIGINAL ENLISTMENTS. See ARMY, 1. 
NATIONAL FLAG OF THE UNITED STATES. See FLac or THE 
UnitTep STAtvEs. 


NATIONAL FORESTS. 

1. Exchange of Lands.—Northern Pacific Railway Co. and the 
United States.—It would be contrary to the spirit of the 
Joint Resolution of June 5, 1924 (43 Stat. 461), to conclude 
any exchange under the Act of March 20, 1922 (42 Stat. 465), 
which would involve the transfer by the Northern Pacific 
Railway Co. of lands claimed or acquired within the national 
forests, and might interfere with the final settlement which 
the Joint Resolution is designed to accomplish. 436. 

2. Weeks Act.—The provisions of the Act of March 20, 1922 (42 
Stat. 465), authorizing the exchange of lands within national 
forests, are not applicable to lands acquired under the Weeks 
Act of March 1, 1911 (36 Stat. 961). 132. 


NATIONAL PROHIBITION ACT. 
Use oF FoRFEITED VEHICLES, ETC., IN ENFORCEMENT. See 
AUTOMOBILES. 


NAVAL COURTS-MARTIAL. 
JUDGMENT APPROVED BY SECRETARY OF Navy. See Navy, 7, 8. 


NAVAL OBSERVATORY TRACT. See JURISDICTION. 


NAVY. 

1. Enlisted Men.—Pay Status.—In all cases of trial and sentence 
by summary court-martial it is within the power of the 
Secretary of the Navy to review the proceedings and sentence, 
and either to set aside or modify them as he may consider 
proper, and when he has exercised his discretion in that 
respect his action is final and to the extent of his modification 
of the sentence restores the subject to the same status he 
occupied prior to the finding and sentence of the court. 162. 

2. Same.—Duty of Comptroller General.—The sole duty of the 
Comptroller General in regard to such action is to be governed 
by it in adjusting the amount of pay to which the enlisted 
man is entitled. 162. 

3. Same.—As to the pay actually due in the instant cases, that 
must be left to the determination of the Comptroller General, 
subject to the effect of the Secretary’s action, and hence the 
Attorney General does not deem it proper to express an 
opinion upon that subject. 162. 

4. Same.—Eligibility for Transfer to the Fleet Naval Reserve.— 
When the Secretary of the Navy has transferred an enlisted 
man of the naval service to the Fleet Naval Reserve, his 
eligibility has been established in the only way provided by 
law; the act of the Secretary, in the absence of circumstances 
amounting to fraud, is final; and is conclusive upon every- 
body, including the Secretary himself and his successors in 
office. 250. 
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NAVY—Continued. 

5. Same.—This general rule of finality must be qualified to this 
extent: In a case where the decision of the Secretary was not 
merely erroneous but so plainly contrary to both law and fact 
that it could not be regarded as an exercise of judgment, but 
rather as an inadvertence, the error might be corrected and 
the case reconsidered in the light of the correction. 250. 

6. Officers.—Relative Rank of Navy and Army Officers.—All rear 
admirals of the Navy rank relatively with major generals of 
the Army. 521. 

7. Same.—Settlement of Accounts.— When a judgment of a general 
court-martial convicting an officer of the offense charged 
has been approved by the Secretary of the Navy notwith- 
standing a unanimous recommendation for clemency, facts 
stated in such recommendation, even if apparently incon- 
sistent with the judgment, are not to be taken as nullifying 
the judgment or as authorizing a succeeding Secretary to 
set it aside. 5. 

8. Same.—aA certificate by the Secretary of the Navy made under 
and in compliance with the Act of July 11, 1919, 41 Stat. 
132, stating that a loss or deficiency charged against an officer 
occurred without his fault or negligence and while in the line 
of his duty, is conclusive upon the accounting officers of the 
Treasury, and the Comptroller General can not disregard the 
certificate on the ground that the loss or deficiency was 
shown by the judgment of a court-martial regularly approved 
by the reviewing authority; or on the ground that there was 
no physical loss of funds, but merely an unlawful payment. 5. 

9. Same.— Where such a certificate has been made, a subsequent 
notice from the Comptroller General to the Secretary that 
the loss or deficiency is still charged against the officer and 
is due does not impose upon the Secretary any duty to notify 
the sureties on the officer’s bond as required by the Act of 
August 8, 1888, 25 Stat. 387. 5. | 

10. Same.—tThe Act of July 11, 1919, supra, being highly remedial 
in character, construed as retroactive so as to authorize 
the Secretary to make a binding certificate in respect to a 
balance long previously charged against an officer, although 
such charge, by the law then in force, was made “final and 
conclusive upon the executive branch of the Government.” 
(Act of July 31, 1894, 28 Stat. 162, 207.) 5. 

11. Officers’ Dependents.—Payment of Transportation.—Perma- 
nent Change of Station.—An officer detached from duty and 
ordered to his home to await further orders has been ordered 
to make a permanent change of station within the meaning 
of section 12 of the Act of May 18, 1920 (41 Stat. 604), 
and transportation of the officer’s wife and dependent child 
or children must be furnished in kind or in money from the 
station last occupied by said officer to the place to which he 
has been directed to proceed. 346. 
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NAVY DEPARTMENT. 
CLAIMS ARISING FROM PRODUCTION OF WaR MATERIAL. See 
Waae ApsustTMENT UNDER Dent Act, 1, 2. 
JURISDICTION OVER NAVAL OBSERVATORY Tract. See JURIS- 
DICTION. 


NAVY, SECRETARY OF. 
Accounts oF NavaL Orricers, SETTLEMENT. See NAvy, 
7-10. 
AIRPLANES, ROYALTIES FOR Use. See Patents, 1, 2. 
COURT-MARTIAL PROCEEDINGS AND SENTENCE, POWER TO 
Review. See Navy, 1. 
Firer Navat RESERVE, TRANSFER OF ENLISTED MEN. See 
Navy, 4, 5. 
NEWARK. 
OpTion ON LAND CONVEYED TO UNITED States. See Option 
ON LANDS. 


NORTHERN PACIFIC R. R. CO. 
EXCHANGE OF Lanps. See NaTIONAL ForEstTs, 1. 


OFFICERS. 
Miuitary. See Army, 2; Navy, 6, 11. 
UNITED States. See CANAL ZONE, 4, 5; Civit SERvIcE, 1. 


OIL AND GAS PERMITS. 

1. Authority to Issue Oil-Prospecting Permits under General Leas- 
ing act.—The Secretary of the Interior has the right and 
authority to issue oil-prospecting permits under the General 
Leasing Act of February 25, 1920 (41 Stat. 437), for lands 
within the primary limits of grants to railroads, which lands, 
if nonmineral and not otherwise appropriated or reserved at 
the date of the grant, were granted to the railroads. 535. 

2. Extension of Oil and Gas Permits.—The Secretary of the Interior 
May grant an extension of an oil and gas permit as to public 
land in California within 1 mile of Naval Reserve No. 1, not- 
withstanding his order establishing a protective zone 1 mile 
wide around the Naval Reserves. 457. 

OIL MINING LEASES 
LEASING Act. See INDIAN RESERVATIONS. 
Sates Tax. See TaxaTION, 2, 3. 
OLD HICKORY POWDER PLANT. See Contracts, 3. 
‘‘OPEN-PRICE’’ ASSOCIATIONS. 

INVESTIGATIONS. See FEDERAL TRADE CoMmMISSION, 8. 
OPTION ON LANDS. 

Validity of Option of City of Newark to Repurchase Lands Con- 
veyed to United States.—The option given to the city of 
Newark to buy back a certain tract of land, known as the Port 
Newark Army Base, which that city conveyed to the United 
States for $1,300,000, is invalid. 42. 
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OREGON. 


BaKER RECLAMATION ProJect, See BAKER RECLAMATION 
PROJECT. 


OSAGE ALLOTMENT ACT. See Taxation, 2, 3. 


PACKERS AND STOCKYARDS ACT, 1921. See CooperaTive LIvVE- 
stocK MARKET AGENCIES, 1, 2; StockyarpD SERVICE, 1-4. 
PANAMA CANAL ACT. 
PRESIDENT’S AUTHORITY TO AMEND RULES OF Pracnice, Etc., 
CanaL ZONE. See CANAL ZONE, 1, 2. 
PASSENGERS. _ 
CoAaSTWISE TRADE. See VESSELS, 4. 


PATENTS. 

. 1. Use of Airplane Patents.—Proposed Government Contract.— The 
Secretary of the Navy and the Secretary of War may, with 
entire propriety, enter into a contract with the representative 
of the owners of certain patents on airplanes for the payment 
of royalties upon all airplanes to be manufactured or used by 
the Government in the future which airplanes make use of 
the inventions of any of the patents here under conser enon 
remaining in force. 447. 

2. Same.—If the Secretary of the Navy and the Soarstabe: of War 
are able to determine from the records the number of airplanes 
equipped with these patents which have been heretofore 

- manufactured, imported, or used by the Government without 
payment of royalties, and also if they are able to agree with 
the representatives ‘of the owners of such patents upon a rea- 
sonable price to be paid as a royalty for the use of su¢h patents 
by the Government, then there can be no objectidn’to the 
embodiment of such understanding in an agreémént in the 
nature of an account stated. 447. 

8. Same.—As to the power of the Comptroller General to make 
settlement under the circumstances of this case, the Attorney 
General does not feel called upon to express an opinion. 447. 

GOVERNMENT OWNED, REVOCABLE LICENSES. See. LicENsEs, 
1—4. [ive 

Ravio DirEcTION FINDER. See ATTORNEY GENERAL, '6: 

PATILLAS LAKE, PORTO RICO. : 

Bonp IssuE ror IRRIGATION SysTEM. See Porto Rigo, 3. 

PAY STATUS. ae 

ENLISTED Men. See Navy, l, 3. 

PEACOCK SPIT, WASH. 

1. Fishing Rights.—Peacock Spit and all other tide lands lying 
within one and one-half miles of the Southern Point of Cape 
Disappointment were not reserved by the order‘of 1852, 
and do not belong to the United States, although the use of 
such lands has been granted by the State of Washington to the 
United States for military purposes, so long as the adjoining 
shore lands are so used. 428. ais 
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PEACOCK SPIT, WASH.—Continued. 

2. Same.—Fishing Rights.—The State of Washington may legally 
permit fishing upon and in the vicinity of such tide lands. 
428. 

3. Jurisdiction over Accretions to Fort Canby Military Reservation.— 
So much of Peacock Spit as is now above high-water mark 
belongs to the United States, and is a part of the Fort Canby 
Military Reservation, and is subject to the same jurisdiction as 
is the original area of such Reservation. 531. 

4. Same.—tThe Act of the Legislature of the State of Washington, 
approved March 20, 1890, did not confer upon the United 
States an unlimited use of the tidelands belonging to the 
State of Washington, but conferred only the use of such tide- 
lands for the public purposes specified in said Act. 531. 

5. se a aaa of March 20, 1925 (34 Op. 428) adhered to. 


PERMITS. 
FisHine. See Peacock Spit, WaSuH., 2. 
Or, AND Gas. See Ort AND Gas Permits, 1, 2. 


PERSONNEL CLASSIFICATION BOARD. 

1. Validity of Program Adopted.—The program adopted by the Per- 
sonnel Classification Board, as disclosed by the minutes of its 
meetings held on November 12, 1923, and referred to herein, 
does not contravene in any particular the Classification Act 
of 1923. 98. 

2. Same.—Field Service.—By the Classification Act, Congress has 
not committed itself to the policy of providing a classification 
for the field services comparable in principle to that prescribed 
for the departmental services in the District of Columbia, but 
has limited the classification schedules of the Act to the Dis- 
trict of Columbia, and the only provision as to the field service 
is for a report to Congress which is to follow the principles and 
salaries of the Act in so far as the board may find them applic- 
able, and nofurther. 98. : 

3. Same.—Review of Allocations.—The Personnel Classification 
Board has no further authority over allocations after it has 
reviewed and revised the allocations made by the heads of 
the departments to the appropriate grades provided in the 
Classification Act. 98. 


PHILIPPINE ISLANDS. 

1. Legality of Proposed Bond Issue.—tThe proposed issue of bonds 
by the Philippine Government in the sum of $3, 000,000, being 
authorized by the Act of the Philippine Legislature of Decem- 
ber 3, 1924 (No. 3204), and being within the maximum amount 
authorized by Congress, said bonds, when issued in the form 
and amount proposed, will have been legally issued and will 
constitute valid obligations of the Government of the Philip- 
pine Islands. 460. 
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PHILIPPINE ISLANDS—Continued. 

2. Same.—Exemption from Taxation.—All the bonds issued by the 
Philippine Government under authority of the Legislature of 
the Philippine Islands and in pursuance of section 11 of the 
Act of Congress of August 29, 1916 (39 Stat. 548), as amended, 
and the interest accruing thereon, are exempt from taxation 
by the Government of the United States, the Government of 
the Philippine Islands, or by any State, county, municipality, 
or Territory of the United States, or by the District of Colum- 
bia, as provided by section 1 of the Act of Congress of Febru- 
ary 6, 1905 (33 Stat. 689). 460. 

3. Same.—The exemption from taxation of the bonds themselves 
exempts the interest accruing thereon from taxation as in- 
come by any of the States of the United States or any munici- 
pality thereof. 460. | 

4. Narcotic Drugs Import and Export Act.—The provisions of the 
Narcotic Drugs Import and Export Act of May 26, 1922 (42 
Stat. 596), do not apply to the Philppine Islands. 550. 

Aupitor. See INDEPENDENCE COMMISSION, PHILIPPINE Is- 
LANDS, 3, 4. 
GOVERNOR GENERAL. See INDEPENDENCE COMMISSION, PHILIP- 
PINE ISLANDS, 4. 
LEGALITY OF APPROPRIATION AcT, PHILIPPINE LEGISLATURES, 
See INDEPENDENCE COMMISSION, PHILIPPINE ISLANDS, 2. 
MEMBERS OF LEGISLATURE INELIGIBLE AS COMMISSIONERS. 
See INDEPENDENCE COMMISSION, PHILIPPINE ISLANDS, I. 
PowER oF PHILIPPINE LEGISLATURE TO CREATE INDEPENDENCB 
Commission. See INDEPENDENCE CoMMISSION, 4. 
PORT NEWARK ARMY BASE. See Option on LANDs. 
PORTO RICO. 

1. Legality of Bond Issue.—Irrigation Bonds.—The proposed issue 
by the Government of Porto Rico of irrigation bonds in the 
sum of $975,000, being authorized by Act No. 59 of the 
Legislature of Porto Rico af June 18, 1919, as amended by 
Act No. 61 of July 21, 1923, and not being in excess of the 
limit of indebtedness authorized by Congress, said bonds, 
when issued in the amount and form proposed, will constitute 
valid and binding obligations of the people of Porto Rico. 37. 
2. Same.—The proposed issue by the Government of Porto Rico of 

irrigation bonds to the amount of $600,000, being authorized 
by Act No. 59 of the Legislature of Porto Rico of June 18, 1919, 
rs amended by Act No. 61 of the Legislature of Porto Rico of 

uly 21, 1923, and not being in excess of the maximum amount 
of bonded indebtedness which the Government of Porto Rico 
is authorized to incur, the bonds when issued in the amount 
and form proposed will have been legally issued and will 
constitute valid and binding obligations of the people of 
Porto Rico. 331. | 
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PORTO RICO—Continued. 

3. Same.—The proposed issue of bonds to the amount of $125,000 
by the Government of Porto Rico for the construction of works 
necessary for the protection of the spillway and of the drainage 
course of the Patillas Lake of the public irrigation system, 
being authorized by Joint Resolution No. 18 of the Legislature 
of Porto Rico, approved May 15, 1925, and not being in excess 
of the limit of indebtedness fixed by Congress, such bonds, 
when issued in the form and amount proposed, will be valid 
and binding obligations of the people of Porto Rico. 519. 

4, Same.—The proposed issue of irrigation bonds in the sum of 
$750,000 by the Government of Porto Rico, being authorized 
by Act No. 59 of the Legislature of Porto Rico of June 18, 
1919, as amended by Act No. 61 of the Legislature of July 21, 
1923, and not being in excess of the limit of indebtedness 
fixed by Congress, such bonds, when issued in the form and 
amount proposed, will have been legally issued, and will 
constitute valid and binding obligations of the people of 
Proto Rico. 569. =" 

5, Same.—Municipal Public Improvement Bonds.—The proposed 
issue by the seven herein-named municipalities of Porto Rico 
of public improvement bonds of the aggregate face value of 
$634,400 will not increase the bonded indebtedness of the 
Government of Porto Rico or either of the seven munici- 
palities concerned beyond the maximum indebtedness per- 
mitted by law and all the statutory conditions precedent to 
the issue of said bonds have been fully compiled with in each 
instance, and hence said bonds, when issued in the form and 
amounts proposed, will constitute valid obligations of the 
respective municipalities responsible for their issue. 208. 

6. Same.—Public Improvement Bonds.—The proposed issue by 
the Government of Porto Rico of bonds in the amount of 
$6,000,000 for public improvements, being authorized by 
Act No. 13 of the Legislature of Porto Rico of August 29, 1923, 
and not being in excess of the limit of indebtedness authorized 
by Congress, said bonds, when issued in the form and amount 
proposed, will be valid and binding obligations of the people 
of Porto Rico. 39. 

7. Same.—Public Park in San Juan.—The proposed issue by the 
Government of Porto Rico of bonds of the face value of 
$200,000.00, for the establishment and maintenance of a 
public park in the Municipality of San Juan, will not increase 
the bonded indebtedness of Porto Rico beyond the maximum 
amount authorized by law, and as all of the conditions prec- 
edent to the issue of said bonds have been fully complied 
with, the bonds, when issued in the form and amount pro- 
posed, will be valid and binding obligations of the people of 
Porto Rico. 206. 
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PORTO RICO—Continued. 

8. Same.—Purchase and Equipment of Target Range and Aviation 
Field.— The proposed issue of bonds by the Government of 
Porto Rico to the amount of $200,000 for the purchase and 
equipment of a target range and aviation field, being author- 
ized by Act No. 33 of the Legislature of Porto Rico of June 
17, 1925, and not being in excess of the maximum amount of 
indebtedness authorized by Congress, such bonds, when 
issued in the form and amount proposed, will be valid and 

| binding obligations of the people of Porto Rico. 539. 
POSTAL SAVINGS ACCOUNTS. 

1. Administrative Examination.—By the Budget and Accounting 
Act of 1921, section 309 (42 Stat. 25), Congress intended that- 
accounting work should be done as theretofore in the several 
executive departments and Government establishments. 83. 

2. Same.—The Comptroller General has the power under the pro 
visions of the Budget and Accounting Act to regulate the 
forms, systems, and procedure for administrative accounting, 
but he has no power to prohibit the accounting work done in 
said departments and establishments. 83. 

3. Same.—The Acts of July 31, 1894 (28 Stat. 205), August 23, 
1912 (37 Stat. 375), August 30, 1890 (26 Stat. 413), and Rev. 
Stat., sections 3622, 3623, 3633, 3639, are still in force and 
plainly indicate that an administrative audit is required by 
the several executive departments and Government estab- 
lishments of all public accounts preliminary to their audit 
by the General Accounting Office. 83. 

4. Same.—tThe proposed regulations of the Comptroller General 
directing the discontinuance of accounting in the Division of 
Postal Savings, being unwarranted by statutory authority, 
are void. 83. 

POSTMASTERS. 
STATUS UNDER RETIREMENT Act. See Civit Service, 11. 
PRESIDENT. 
APPOINTMENT OF SECRETARY FOR ALASKA. See ALASKA, 1. 
DoMINION OF UNITED StTaTEs EXTENDED OVER Swan IsLANDs. 
See Swan ISLANpDs. 
NATIONAL FLAG oF THE UNITED STATES, ARRANGEMENT OF 
Stars, Etc. See FLAG oF THE UNITED Sratss, 1. 
POWERS, ETC., UNDER TaRIFF AcT 1922. See Customs Laws, 8. 
PuBLic PRINTER, QUALIFICATIONS, RIGHT TO DETERMINE. 
See Pusuic PRINTER, 
Russ or Practice AND PRocEDURE, CANAL ZONE, AUTHORITY 
To AMEND. See CANAL ZONE, 1, 2. 
TRANSFER OF MINES Bureau, AuTHoRity. See MInEs Bvu- 
REAU. | 


PUBLIC IMPROVEMENT BONDS. 
Porto Rico. See Porto Rico, 6, 7. 
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PUBLIC LANDS. 
CALIFORNIA, O1L AND Gas Permits. See O1L AND Gas PER- 
MITS, 2. | 
TITLE TO TimBER. See Camp Lewis RESERVATION. 
PUBLIC MARKET. See Stockyarps SERVICE, 4. 
PUBLIC PARK BONDS. 

San JUAN, Porto Rico. See Porto Rico, 7. 
PUBLIC PRINTER. 

Qualifications.—It is for the President to determine the qualifi- 
cations of a person for the position of Public Printer, and 
from the facts submitted he could reasonably have concluded 
that the present incumbent was qualified as a practical printer 
and versed in the art of bookbinding. ‘96. 

PUBLIC WORKS. 
Eraut-Hour Law. See E1icut-Hour Law. 
QUAPAW INDIANS. 

INCOME FROM RESTRICTED LANDs. See INcomr Tax, 4. 

RADIO DIRECTION FINDER, PATENTS. See ATToRNEY GENERAL, 6. 
RAILROAD LAND GRANTS. 

OIL-PROSPECTING PERMITS UNDER GENERAL LeEasina Acr. 

See Or, AND Gas PERMiTs, 1. 
RAILROADS. 

FREE TRANSPORTATION. See ALASKA, 3-6. 

RAILWAY TRANSFER CO., MINNEAPOLIS. See Sret-Orr sy Gov- 
ERNMENT. 

RANK. 

RELATIVE, ARMY AND Navy Orricers. See Army, 2. 

RECLAMATION PROJECT, OREGON. See Baker REcLAMATION 
PROJECT. 

RECLASSIFICATION OF FEDERAL EMPLOYEES, See Prrsonneu 
CLASSIFICATION Boarp, 1-3. 

. REFUND. 

IncoME Tax. See INcomME Tax, 1. 

MARKET AGENCIES. See COOPERATIVE LIVESTOCK AGEN- 
CIES, 2. 

TonnaGE DutTIEs on VESSELS FROM FREE City or Danzig. 
See Customs Laws, 9. 

RELIQUIDATION OF ENTRIES. See Customs Laws, 5. 
RENT FOR QUARTERS. | 

CaNnAL ZoNE, OFFICERS OF UniTep States. See CANAL 
ZONE, 5. 

RETIREMENT ACT. See Civit Service, 1, 4-11. 
REVISED STATUTES. 
Sec. 161. See Licensss, 9. 


ROAD IMPROVEMENT. See Hiaguway IMPROVEMENTS. 
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ROYALTIES. 
UsE oF AIRPLANE PaTENTs, See PaTENTs, 1, 2. 
SAFETY APPLIANCES. See VEssE ts, 1. 
SAILORS. 
DisaBILITy INCURRED IN THE SERVICE. See Woritp WAR 
VETERAN’S Act, 3, 4. 
PREFERENCE FOR RETENTION. See Civit SERVICE, 2, 3. 


ST. PAUL FOUNDRY CO. 
EMPLOYEES. See WaGE ADJUSTMENT UNDER DEntT Act, 1. 


SALES. 
Er1E Howitzer Puant. See Contracts, 7. 
SHIPPING BoARD VESSELS. See VESSELS, 9. 
Tax ON Sates. See TAxaTION, 2, 3. 
SALT. 
Usrep 1N CurRING FisH, REMISSION OF DUTIES ON IMPORTED. 
See Customs Laws, 6. 


SAN JUAN, PORTO RICO. 
Pusuic ParkK Bonps. See Porto Rico, 7. 
SEAMEN. | 

EMERGENCY FLEET CORPORATION. See FEDERAL EMPLOYEES’ 
COMPENSATION ACcT, 2. 

SHIPPING BoaRD VESSELS. See FEDERAL EMPLOYEES’ Com- 
PENSATION ACT, 3, 4. 

SECURITIES. 
Authority to destroy canceled Government securities.—The Secre- 
tary of the Treasury is authorized, under sections 161 and 251 
of the Revised Statutes, to make regulations and issue in- 
structions to his subordinates relative to the disposal to be 
made of paid and canceled notes, securities, and other 
obligations, including Government bonds, paid, redeemed, 
exchanged, or received, retired, and canceled, and if, in his 
sound discretion, the Secretary deems the destruction of such 
bonds and other securities to be for the protection of the 
United States from fraud and loss, he may legally order 
that the same be destroyed after proper record thereof has 
been made. 405. 
SALE OF OBLIGATIONS OF CARRIERS BY SECRETARY OF TREAS- 
| uRY. See CARRIERS, 1. 
SENATE OF THE UNITED STATES. 

RESOLUTIONS RELATING TO INVESTIGATIONS. See FEDERAL 

TRADE COMMISSION, 5-9. 
SET-OFF BY GOVERNMENT. 

Under the circumstances herein stated, the United States may 
lawfully offset a credit to the Railway Transfer Co. of the 
city of Minneapolis against an indebtedness to the United 
States of the Minneapolis & St. Louis Railroad Co. 353. 
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SHIPPING BOARD. 
CLaims ARISING FROM PRODUCTION OF WAR MATERIAL. See 
Wace ApJustMENT UNpER Dent Act, 1, 2. 
SALE OF VESSELS. See VESSELS, 9. 
SEAMEN ON VESSELS, UNITED STATES EMPLOYEES. See FED- 
ERAL EMPLOYEES COMPENSATION Act, 3, 4. 
SMITHSONIAN INSTITUTION. 
Employment of Firm of Experts to Increase Endowment.— 
There exists no legal objection to the employment by the 
Board of Regents of the Smithsonian Institution of such firm 
of experts as the Board may designate to assist in increasing 
the endowment of the Smithsonian Institution, said firm 
being paid out of contributions to be donated for that pur- 
pose. 338. 
SOLDIERS. 
DISABILITY INCURRED IN THE SERVICE. See WORLD WAR VET- 
ERAN’S Act, 3, 4. 
PREFERENCE FOR RETENTION. See Civit SERVICE, 2, 3. 
SOVEREIGNTY. 
Unirep States OveR Swan Isuanps. See Swan ISLAnps. 
STATE ROADS. See Highway IMPROVEMENTS, 1-4. 
STATE, SECRETARY OF. 
CERTIFICATE RELATING TO UNITED States DoMINION OVER 
Swan Isuanps. See Swan ISLANDs. 
STATUTE OF LIMITATIONS. 
Income Tax Returns. See INcomEe Tax, Il. 
STATUTORY CONSTRUCTION. 
Construction of Section 305 of the World War Veterans’ Act.— 
If the language of an Act of Congress is obscure or ambiguous, 
resort may be had to the reports of committees of the Senate 
and House to aid in determining the legislative intent. 371. 
See also WortD War VETERAN’S Act, 1. 
STEAMSHIP CORPORATIONS, FOREIGN. See [Ncome Tax, 3. 


STOCKYARD SERVICE. 

1. Packers and stockyards act.—Hog inspection and dockage 
service.—The Chicago Livestock Exchange is engaged in fur- 
nishing hog inspection and dockage service at the Chicago 
Union Stockyards, which service is a ‘‘stockyard service’”’ as 
the same is defined in section 301 (b) of the Packers and 
Stockyards Act, 1921 (42 Stat. 163), and hence said Exchange 
is a ‘‘market agency’’ as defined in section 301 (c) of said 
Act. 267. 

2. Same.—As the Chicago Livestock Exchange is a market agency 
engaged in furnishing stockyard services, namely hog inspec- 
tion and dockage service, section 304 of the Packers and 
Stockyards Act, 1921 (42 Stat. 164), makes it the duty of said 
Exchange to furnish such service upon reasonable request 
and without discrimination to others, including the Farmers’ 
Union Livestock Commission, who may make reasonable 
request and application therefor. 267. 
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STOCKYARD SERVICE—Continued. 

3. Same.—The Farmers’ Union Livestock Commission has made 
reasonable request for the use and benefit of this stockyard 
service, and is entitled to receive the same, and a denial 
thereof is unlawful and prohibited by section 307 of the 
Packers and Stockyards Act, 1921. 267. 

4. Same.—Status of Mistletoe Stock Yards.—The Mistletoe Stock- 
yards in Wyandotte County, Kans., is not a ‘‘public market”’ 
within the meaning of the Packers and Stockyards Act, 1921 
(42 Stat. 159), but the same is a private stockyard operated 
as an adjunct of, an appurtenance to, and a facility of the 
packing plant of the Fowler Packing Company. 32. 


SUCROSE PRODUCTS. See Foop anp Drvucs Act, 1, 2. 


SUGAR. . 
MISBRANDING. See Foop anp Druvuas Act, 1, 2. 


SURETY BONDS. See Bonps, 6. 
SWAN ISLANDS. | 
Sovereignty—The dominion of the United States Government 

was extended over the Swan Islands in the Caribbean Sea by 
the President, as evidenced by the certificate of the Secretary 
of State, dated February 11, 18638, and hence the sovereignty 
of the United States attached to said islands as of that date. 
507. 


TARGET RANGE, PORTO RICO. 
PURCHASE AND EQUIPMENT, Bonp Issuz. See Porto Rico, 8. 


TARIFF ACT, 1922. 
Sec. 315. SeeCustoms Laws, 8. 
Sec. 401. See Customs Laws, 7, 8. 
Sec. 402. See Customs Laws, 1, 2. 


TARIFF COMMISSION. 
INVESTIGATION OF CERTAIN Dutiss. See Customs Laws, 7, 8. 


TAXATION. 

1. Exemption of debentures issued by Federal intermediate 
credit banks.—Section 210 of the agricultural credits act, 
1923 (42 Stat. 1459), which extends to debentures issued by 
the Federal intermediate credit banks the same tax exemp- 
tions as are accorded to farm loan bonds, is constitutional. 23. 
2. Sales tax.— Oil and gas mining lease.— Where a contract of sale 
of an interest in an approved departmental oil and gas mining 
lease covering restricted lands in the Osage Nation, Okla., was 
executed in the year 1916 and all the terms of said contract 
were fulfilled in that year, and the Secretary of the Interior 
approved the assignment of the lease in 1917, the sale was 
a transaction occurring in the year 1916 and the profits 
realized from such sale should be taxed as of the year 1916. 

26. 
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TAXATION—Continued. 
' $8. Same.—The approval by the Secretary of the Interior of the 

assignment of this lease, as required by the Osage Allotment 
Act (34 Stat. 543), was a condition subsequent which related 
back to the date of the contract and made the whole transac- 
tion effective as of the year 1916. 26. 

EXEMPTIONS OF Bonpbs. See PHILIPPINE ISLANDS, 2, 3. 

INCOME FROM Tax-Exempt Lanps. See INcoME Tax, 2. 

REFUND OF INCOME Tax. See INcoME Tax, 1. 


THOMAS, RAY. 
LAPSED INSURANCE. See WORLD WaR VETERANS’ ACT, 2. 


TIMBER. 
GOVERNMENT OWNERSHIP. See Camp LEwis RESERVATION. 


TOBACCO INDUSTRY. 
INVESTIGATION. See FEDERAL TRADE COMMISSION, 7. 


TONNAGE DUTIES. See Customs Laws, 9. 


TRADE ASSOCIATIONS. 
INVESTIGATIONS. See FEDERAL TRADE COMMISSION, 8. 


TRAFFIC DIRECTOR. See District or CoLumsia, 1. 


TRANSPORTATION. 
ALASKA RarLRoaD. See ALASKA, 3-5. 
AMERICAN GRAIN. See VESSELS, 2, 3. 
EXPENSES, NAVAL OFFICER’S DEPENDENTS. See Navy, 11. 
PAsSsENGERS. See VESSELS, 4. 


TRANSPORTATION ACT, 1920. 
Sec. 210. See Carriers, 1-5. 


TREASURY DEPARTMENT. 
AccounTING Orricers. See Navy, 8, 10. 
TRANSFER OF REGISTERED BONDS ON THE Basis OF COURT 
PROCEEDINGS. See Bonps, 3, 4. 


TREASURY OF UNITED. STATES. 
FEES OF RECORDER OF DEEDs, D. C. See District or CoLum- 
BIA, 2, 3. 
TREASURY, SECRETARY OF. 
CANCELED Notes, AUTHORITY TO REGULATE DISPOSAL OF. 
See SECURITIES. 
DupLICATE Bonps, AUTHORITY TO Issuz. See Bonps, 1, 2. 
Duty on ImporTED Sat, Power To Remit. See Customs 
Laws, 6. 
Loans TO CaRRIERS, EXTENSION. See CARRIERS, 3-4. 
MARINE HospiTaAL RESERVATION, AUTHORITY TO SELL. See 
MARINE HospiTaL RESERVATION, 1, 2. 
OBLIGATIONS OF CARRIERS, AUTHORITY TO SELL. See Car- 
RIERS, l. 
RETENTION OF Ex-Service MeN UNDER FuRLOUGH SysTEM. 
See Civi_ SERVICE, 3. 
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UNITED STATES SHIPPING BOARD. See FrepeRAL EMPLOYEES’ 
ComMPENSATION Act, 3, 4; VESSELS, 9; WAGE ADJUSTMENT 
Unver Dent Act, 1, 2. | | 

UNITED STATES SHIPPING BOARD EMERGENCY FLEET CORPORA- 
TION. See EMERGENCY FLEET CORPORATION, 1, 2. 

VALUE. 

APPRAISAL, IMPORTED MERCHANDISE. See Customs Laws, 1. 

VESSELS. 

1. Clearance of Vessels Carrying Merchandise Prohibited from 
Transportation.— Where it is brought to the attention of the 
collector of customs, either by the manifest or by personal 
inspection, that a passenger vessel sought to be cleared 
carries merchandise which it is unlawful to transport on 
that vessel, or that the vessel has not complied with all laws 
relating to the safety of passengers, the collector is authorized 
and it is his duty to withhold clearance of the vessel until 
such laws have been complied with. 244. 

2. Coastwise Trade.—Transportation of American Grain in Foreign 
Vessels Between American Ports Via a Canadian Port.—The 
transportation of American grain from an American port to a 
Canadian port and thence to an American port, either con- 
signed through to the American port or with a present 
existing intention on the part of those transporting the grain 
that the same shall ultimately be transported to an American 
port, where any part of the transportation is in a foreign 
vessel, is a violation of section 27 of the Merchant Marine 
Act of 1920. 355. 

$8. Same.— Where American grain is transported in a foreign vessel 
from an American port to a Canadian port without existing 
intent on the part of those responsible for the transportation 
that the grain shall be transshipped to an American port 
and the grain is intermingled and its identity lost, such 
transportation becomes an exportation from the United 
States. Whether the subsequent transportation of such 
grain to an American port is a violation of section 27 of the 
Merchant Marine Act must be determined by the existing 
facts in each case. The intention of the shipper, and not 
the contract of shipment, is the controlling factor in de- 
termining whether the transportation is a violation of the 
Act. 355. | 

4. Same.—tTransportation of Passengers in Foreign Vessels Be- 
tween American Ports Via Foreign Ports.— The transportation 
of passengers by a foreign vessel from Philadelphia to Boston, 
where they were landed for the purpose of attending a con- 
vention of a certain fraternal organization, and the return 
of these passengers to Philadelphia by way of St. Johns, 
Newfoundland, and Halifax, Nova Scotia, with stop-over 
privileges, is a violation of section 8 of the Act of June 19, 
1886 (24 Stat. 81), as amended by section 2 of the Act of 
February 17, 1898 (30 Stat. 248). 340. 
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VESSELS—Continued. 

5. Right of Injured Seamen to Compensation.—Seamen employed 
on Shipping Board vessels, operated under the present MO 4 
form of agreement, are employees of the United States and 
as such are entitled to the benefits of the Federal Employees’ 
Compensation Act. 363. 

6. Same.—The opinion of March 11, 1924 (34 Op. 120), in so far 
as it conflicts with the views herein expressed, is to be deemed 
overruled. 363. 

7. Same.—The United States Employees’ Compensation Commis- 
sion may now make compensation to the direct and immediate 
employees of the Fleet Corporation, except in cases where 
compensation has already been made by the corporation 
itself. 120. 

8. Same.—Seamen serving on board vessels of the Fleet Corporation 
operated by agents under the MO 4 agreement and similar 
agency agreements, as well as other persons employed by the 
agent in and about the business of the agency, are employees 
of the agent and not of the Fleet Corporation or the United 
States within the meaning of the Employees’ Compensation 
Act, and are not entitled to compensation through the com- 
pensation commission. 120. 

9. Sale of Shipping Board Vessels.—The law authorizes the United 
States Shipping Board to fix the conditions of sale of the 
surplus vessels referred to herein as it has fixed them, and 
to make the sale under the terms proposed. 525. 

REFUND OF TONNAGE Duties. See Customs Laws, 9. 


VETERANS’ BUREAU DIRECTOR. 
AWARDS, OBLIGATION OF GOVERNMENT TO Pay. See Worup 
War VETERANS’ ACT, 3. 


VIRGIN ISLANDS. 

Accounting—Comptroller General. The Governor of the Virgin 
Islands is under no obligation to render to the Comptroller 
General a distinct and detailed account of the expenditures 
from the appropriation of $324,000 for expenses incident to 
the occupation of the Virgin Islands, etc., contained in the 
Naval Appropriation Act of January 22, 1923 (42 Stat. 1134). 
217. 


WAGE ADJUSTMENT UNDER DENT ACT. 

1. Claim of Employees of the Minneapolis Steel & Machinery Co. 
et al.—With respect to the claims for wage adjustment 
made by certain employees of the Minneapolis Steel & Ma- 
chinery Co., the St. Paul Foundry Co., and the American 
Hoist & Derrick Co., which companies were engaged during 
the year 1918 in the production of war materials for the War 
Department, Navy Department, and the Shipping Board, 
held, | 
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WAGE ADJUSTMENT UNDER DENT ACT—Continued. 

(1) That the Secretary of War is not bound by the decision 
of his predecessor sustaining these claims, since that decision 
was without jurisdiction; 

(2) That the Secretary of War has no legal right to make an 
award favorable to these claimants upon the basis of the 
facts herein presented; and 

(3) That the Secretary of War has no jurisdiction or authority 
to take any steps toward the making of awards in favor of 
these claimants. 55. 

2. Same.—The Attorney General expresses no opinion upon the 
question as to whether or not, under the facts herein stated, 
there is any moral obligation resting on the Government to 
satisfy the claims of the a a a of these companies. 565. 

WAR DEPARTMENT. 

CLAIMS ARISING FROM BROSUCTIGN oF War MatTERIAL. See 

WaGeE ApDJUSTMENT UNpDER Dent Act, I, 2. 
WAR MATERIAL. 

SurpLus, TRANSFERRED TO States. See Higuway IMPROVE- 
MENT, 1-4. 

WAR MINERALS RELIEF ACT. 

Sec. 5. See Contracts, 4. 


WAR RISK INSURANCE. 


LapsepD INSURANCE. See WorLtD WaR VETERANS Act, l, 2. 


WAR, SECRETARY OF. 
ENLISTMENT PERIOD, AUTHORITY TO REstrRicT. See Army, l. 
Roya.rTies FoR Use oF AIRPLANES. See PAaTENTs, 1, 2. 
WaGeE ADJUSTMENTS, POWER TO MAKE AWARDS, ETC. See WAGE 
ADJUSTMENT UNDER DENT AcrT, 1. 
WATER FROM LAKE MiIcHIGAN, AUTHORITY TO PERMIT DIVER- 
sion. See LAKE Micuiean, 1, 2. 


WASHINGTON (STATE). 
LANDS GRANTED UNITED StTaTEsS FOR MILITARY USE. See 
Peacock Spit, Wasu., 1-4. 


WEEKS ACT. See Nationau Forests, 1, 2. 


WORDS AND PHRASES. 

1. ‘‘Active Service.’’—The words ‘‘active service,’’ as used in sec- 
tion 201 of the Adjusted Compensation Act, should be so 
applied as to include all service from the time of induction 
into the military or naval forces until separated therefrom, 
and to include also persons on the retired list assigned to 
active service in connection with the conduct of the war, 
except as otherwise specifically provided by sections 2 and 202 
of said Act, but any period of time during which a person may 
have actually absented himself from the service and been 
beyond the control of his superior officers and in a state of 
desertion should not be counted. 228, 
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WORDS AND PHRASES—Continued. 

2. ‘*Capital.’’—The word ‘“‘capital’’ appearing in the act of March 
23, 1910 (36 Stat. 241), relating to corporation surety bonds, 
was used in the sense of, or as synonymous with, capital 
stock. 75. 

3. ‘‘Classes.’’—The word ‘‘classes,’’ as used in the Classification 
Act, means the subdivisions of the grades contained in the 
Act, and these classes carry a range of compensation identical 
with that of the grade in which said classes belong. 98. 

4. “Department.’’—The term ‘‘department’’ means an executive 
establishment of the United States Government, a govern- 
mental establishment in the executive branch of the United 
States Government which is not a part of an executive de- 
partment, the municipal government of the District of 
Columbia, the Botanic Garden, Library of Congress, Library 
Building and Grounds, Government Printing Office, and the 
Smithsonian Institution. 54. 

5. ‘¥erromanganese.’’—‘‘ Ferromanganese’’ is not ‘‘manganese”’ 
within the meaning of the Act of March 2, 1919 (40 Stat. 
1274), known as the war minerals relief act. 141. 

WORLD WAR VETERANS’ ACT. 

1. Construction of section 805—-Revival of lapsed insurance.—The 
uncollected compensation referred to in section 305 of the 
World War Veterans’ Act as due at the time of the lapse of the 
insurance need not necessarily remain uncollected to the time 
of the death or permanent disability of the veteran, but if at 
the time of the maturity of the insurance there should be 
another installment of compensation due and uncollected the 
requirements of the statute would be met and the insurance 
continued subject to the provisions of said section 305 as to 
the amount due. 369. 

2. Same.— Under the facts herein stated, held that Ray Thomas 
allowed his war-risk insurance to lapse while suffering from a 
compensable disability for which compensation was not col- 
lected, and hence his case is brought within the provisions of 
section 305 of the World War Veterans’ Act, 1924 (43 Stat. 
626), and his insurance is payable as therein provided. 541. 

3. When right to compensation on account of disability accrues.— 
When a 10 per cent disability shall have been incurred through 
service in the military or naval forces of the United States 
prior to June 7, 1924, the right to file a claim matured and 
accrued, and the obligation of the Government to pay any 
award made by the Director of the Veterans’ Bureau there- 
under also matured and accrued, and such claims should be 
considered and adjudicated under the provisions of the legis- 

| Jation ag it existed prior to June 7, 1924, 342, 
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WORLD WAR VETERANS’ ACT—Continued. 

4. Same.— Where, however, the disability did not become compensa- 
ble until June 7, 1924, the provisions of the World War 
Veterans’ Act apply, and it will be necessary for the claimant 
to establish that the injury was received or the disease con- 
tracted or been aggravated during the period of the war— 
that is, between April 6, 1917, and July 2, 1921. 342. 


WORLD WAR VETERANS. 
AcTIVE Service. See Worps anv Purasss, l. 


YEARBOOKS. See CoMMERCE DEPARTMENT. 
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